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Objectives:
After this session, you shouid be able to:

1. Describe the basic procedure for obtaining an employment based
immigrant visa petition based on a labor certification.

2. Evaluate an alien's statutory eligibility for adjustment of status under
sections 245(a) and 245(i) in removal proceedings.

3. Determine whether a waiver of inadmissibility is required for the alien to be

eligible for AOS. :
4, Identify the relevant factors in determining whether to grant a motion to
continue proceedings based on a pending immigrant visa petition.
5. Identify the relevant factors in determining whether a motion to reopen for
. AOS should be granted.
Approach.

Adjustment of status (AOS) requires, inter alia, a thorough understanding of
numerous and varied immigrant visa classifications, the grounds of inadmissibility, as
well as the cormesponding waivers of inadmissibility. These written materials provide an
overview of a very broad topic -adjustment of status and waivers of inadmissibility - with
citations to applicable statutes and regulations as well as relevant case law. To make -
the best use of our limited time, we will focus on the core adjustment provision - section
245(a) of the Act - and analyze several of the more problematic issues presented when
adjudicating these applications in removal proceedings.

Assignment

To prepare for this session, please read the relevant statutory sections of the
immigration and Nationality Act of 1952, as amended, and these materials, including the
appendices. Please bring your copy of the Act, Title 8 of the Federal Code of
Regulations, and these materials.




Adjustment of Status - Problems

Problem 1; The first respondent to appear before you at a master calendar hearing is
Carlos Ortiz, a native and citizen of Mexico. He admits that he entered without inspection
on 1-1-04. He concedes that he is inadmissible as charged under section 212(a)(6)(AXi)
of the Act. He informs you that he intends to apply for adjustment of status (AOS) as relief
from removal. You ask him to state the basis of application.

1. Carlos reports that he is happily married to an USC & he has an approved |-130
filed on 1-1-05.

Is he eligible for 245(a)?
s he eligible for 245(i) treatment?

2. Suppose Carlos tells you that his LPR wife filed an }-130 on 4-1-01. ltis approved.
He explains that he has been living in the U.8. since 1998 without status and he
only returned to Mexico in late 2003 for 30 days to visit his sick mother.

Is he eligible for 245(a)? 245(i)?
Can he established visa eligibility & availability?
Statutorily barred under 245(c)?

Admissible?

3. Suppose during Carlos' previous stay in the U.S. (1998 - 2004) he had applied for
asylum within 3 months of his arrival and the 1-589 remained pending until he
departed in 2004.

Inadmissible under 212(a)(9) of the Act?
4 Now suppose Carlos is eligible for 245(i) as an IR. He is 23 years old. He has not
previously departed the US. He reveals on his 1-485 (Part 3, Q 1) that he was

convicted of petty larceny 7 years ago. As a result he received a 4-month sentence
which he served.

Admissible?
If not, is he eligible for a waiver?

5. Carlos admits he was convicted twice of petty larceny.

Admissible?
If not, is he eligible for waiver?




6. Carlos admits he was convicted of forgery 2 years ago and sentenced to a 2-year
term of imprisonment. :

Admissible?
If not, is he eligible for a waiver?

7. Carlos admits he was convicted of unlawful possession of 40 grams of marijuana
10 years ago and received only a fine.

Admissible?
If not, is he eligible for a waiver?

8. Suppose Carlos is a returning LPR and is found inadmissible as he attempts to
reenter the U.S. at Dulles International Airport due to a prior conviction for unlawful
possession of 20 grams of marijuana.

Admissible?
If not, is he eligible for a waiver?
Does the fact that he is an arriving alien alter your answer?

g, Suppose Carlos reveals during the merits hearing that he claimed to be a usC
when he completed an 1-9 form in 2002.

Admissible?
If not, is he eligible for a waiver?

Problem 2: The nextrespondentin your master calendar is Collaen Cotter, an native and
citizen of ireland. She admits that she overstayed her visitor visa. She was last admitted
as a visitor on 1-1-05 for 6 months. She concedes that she is present in the U.S. without
a valid visa pursuant to section 237(a)(1)(B) of the Act. She informs you that she intends
to apply for AOS as relief from removal. You ask her to state the basis of application.

1. Colleen informs you that she is 22-years-old and the beneficiary of an approved |-
140 VP. She explains that she is a skilled worker, a foreign food specialty cook.
Her priority date is 7-1-05. You could verify this information by asking for a copy of
the approval notice (I-797) and a copy of the LC and an employer's letter.

Is she eligible for 245(a) adjustment?

If not, why not?

Would it make any difference if her approved visa petition showed that she qualifies
for classification under section 203(b)(2) of the Act?




Colleen argues that she is in unlawful status at this time - through no fault of her
own because she started the LC process while she was still in a valid NIV status.

What section of the Act is she invoking?
Are you convinced by her argument?

Colleen informs you that she has an approved 1-140 & that her father is the
beneficiary of a family based fourth preference visa petition (I-130) filed on 1-1-88,
when she was 15-years old.

Is she eligible to apply for AOS?

Colleen is applying for AOS on the basis of an approved immediate relative visa
petition {J-130) filed on 1-1-06.

Eligible for 245(a)?
Statutorily barred under 245(c)?

Colleen is placed in removal proceedings on the allegation that she is an alien
smuggler. She admits that she helped smuggle her husband into the US. Until this
incident, Colleen was in the US in valid NIV status and has not worked without
authorization. She is eligibie to apply for AOS as a beneficiary of an approved family
based fourth preference visa petition (I-130) filed on 7-1-97. '

Eligible for 245(a)?
Admissible?
If not, is she eligible for a waiver?
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Approach.

“Adjustment of status (AOS) requires, inter alia, a thorough understanding of
numerous and varied immigrant visa classifications, 10 categories of grounds of
inadmissibility, as well as the corresponding waivers of inadmissibility. in light of the all-
inclusive topic and the limited time for training, these materials are based on the core
adjustment provision in the Immigration and Nationality Act of 1952, as amended, namely,
section 245 of the Act, 8 U.S.C. §1255. This document provides you with a 6-point
checklist for determining whether a respondent in removal proceedings is eligible for AOS
under section 245 of the Act. Also addressed is AOS eligibility under former section 245(i)
of the Act and a proposed framework for adjudicating a motion to continue or reopen for
pusposes of applying for AOS.

Léarning Objectives.

After this session, you will be able to:

1. Determine an alien's adjustment eligibility employing the 6-point checklist.

2. Determine the effect of the Child Status Protection Act provisions a pending
AOS application.

3. Determine whether an alien is eligible for a waiver under sections 212(a)(9)
and 212(h) of the Act.

4. Identify the relevant factors in determining whether to grant a motion to
continue or reopen proceedings to afford the alien an opportunity to apply
for AOS. :
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l. The Adjustment Application and the 6-point Checklist

According to section 101(a)(20) of the Act, the term "lawfully admitted for permanent
residence” means “the status of having been accorded the privilege of residing
permanently” in this country. There are two procedures for acquiring lawful permanent
resident (LPR) status: (1) an alien outside the United States (U.S.) can apply for an
immigrant visa at a consular post and then apply for admission as an immigrant, OR (2)
an alien in the U.S. can apply for adjustment of status (AOS) under section 245(a) of the
Act. AOS is generally preferred over consular processing for a number of reasons. An
alien avoids the time and expense of oversees travel and may avoid certain grounds of
inadmissibility that are triggered by a departure from the U.S. Perhaps mostimportant, the
denial of an AOS application, unlike the denial of an immigrant visa oversees, is subject
to administrative review.

Once an alien, except an arriving alien, is the subject of removal proceedings, he
must apply for AQS before the Immigration Judge (1J). Section 245(a) of the Act requires
that the alien make an application for AOS. The adjustment application (Form 1-485)
instructions provide a useful checklist to ensure proper filing of the required supporting
documentation. The 1-485 must be filed with the following documentation:

evidence of criminal history, if applicable;

birth certificate or other qualifying record of birth;

copy of passport page with nonimmigrant visa;

photos;

evidence of biometric checks;

police clearances, if required,

medical examination (except for fiance(e)s and refugees who had exam in
prior year and registry applicants),

Form G-235A (biographic information sheet),

a binding affidavit of support as specified under section 213A of the Act, 8
U.S.C. § 1183a, or employment letter; and

10.  evidence of visa eligibility and availability (e.g. USCIS approval notice).

NG R WN =

© ®

IJs may not grant adjustment until the DHS has completed the biometric and related
security checks. See OPPM 05-03. '

If an alien is inadmissible and needs to apply for a waiver of inadmissibility, the
waiver form is filed simultaneously with the adjustment application. The appropriate form
and supporting documentation will be dictated by the particular waiver sought. For
example, a waiver under section 212(h)(criminal) or (i){fraud) of the Act, is filed on Form
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I-601. An alien seeking more than one waiver is permitted to file a single form and fee.
See 8 CF.R. §1212.7.

in removal proceedings, an Immigration Judge (IJ) may grant an alien’s application
for AOS pursuant to section 245(a) of the Act, if the alien:

has been inspected and admitted or paroled into the U.S.;

is eligible to receive an immigrant visa,

has an immigrant visa is immediately available;

is not statutorily barred from AOS,

is admissible to the U.S., or, if inadmissible, eligible for a waiver of
inadmissibility; and,

warrants a favorable exercise of discretion.
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The burden of proof is on the alien to establish eligibility for such relief. See 8 C.F.R. §
1240.8(d). This paper develops this 6-point checklist.

Il. Inspected and Admitted or Paroled.

Sections 101(a)(13)(A) and 245(a) of the Act taken together require thatan alien be
lawfully admitted after inspection and authorization by an immigration officer to be eligible
for AOS. [This requirement can be waived under section 245(i) of the Act ] The term
“admission” is defined in section 101(a)(13)(A) of the Act as "the tawful entry of the alien
into the United States after inspection and authorization by an immigration officer.” Section
235(a)(3) of the Act requires that an applicant for admission be inspected by an
immigration officer. The burdenis on the respondent to establish that he did appear before
the immigration inspector. Generally, the respondent will present an |-94 card and/or a

passport stamp to establish inspection and admission to the U.S.

An arriving alien, defined at 8 C.F.R. § 1001.(q) (including an alien paroled into the
U.S. under section 212(d)(5) of the Act), is ineligible to apply for AOS in deportation and
removal proceedings. See 8 C.F.R. § 1245.2(a)(1). See also section 101{a)(13)}(B) {an
alien who is paroled into the U.S. under section 212(d)(5) of the Act has not been admitted
to the United States) of the Act.

There is a narrow regulatory exception to this general rule. Pursuantto 8 CF.R. §
1245.2(a)(1), an arriving alien, who is the subject of deportation or removal proceedings,
may apply for adjustment if: (1) the alien filed for adjustment with the DHS's United States
Citizenship and Immigration Services (USCIS) while inthe U.S.; (2) the alien departed and
returned pursuant to the terms of a grant of advance parcle to pursue the adjustment
application (1-512); (3) USCIS denied the application; and (4) the DHS placed the alienin
removal proceedings either upon the alien's return to the U.S. or when it denied the
application. See afso 71 Fed. Reg. 27585 (May 12, 2006). These regulations do not
address aliens in exclusion proceedings. Matter of Castro, 21 1&N Dec. 378 (BIA 1996).




After the promulgation of the May 20086, regulations, the immigration Judges and
the Board readily denied an arriving alien’s motion to continue or reopen for AQOS for lack
of jurisdiction over the AOS application. The Eleventh Circuit concurred with this position.
See Scheerer v. U.S. Alt'y Gen., 513 F.3d 1244 (11th Cir. 2008). Other circuits disagree.
In Gao Niv. BIA, 520 F.3d 125, 128-30 (2nd Cir. 2008), the Second Circuit found the
Board's denial of such a motion unresponsive because it was simply a “rote recital of a
jurisdictional statement.” The Ninth Circuit had reached the same conclusion in Kalilu v.
Mukasey. 548 F.3d 1215 (9th Cir. 2008). Both the Second and Ninth Circuits remanded
the cases for the Board to determine if a continuance or reopening was warranted so that
the arriving alien would have the time and opportunity to apply for AOS before the DHS
without being deported. See also Ceta v. Mukasey, 535 F.3d 639 (7th Cir. 2008) (same).

There is nothing in the applicable regulations that would preclude an arriving alien
who is the subject of removal proceedings from applying for AOS before the DHS. 8
C.F.R.§§ 245.2(a)(1), 1245.2(a)(1)(ii). The fact that an alien is the subject of a final order
of removal does not preciude the DHS from adjudicating the application. See generally
Matter of C-H-, 9 1&N Dec. 265 (BIA 1961) (alien with unexecuted exclusion order is eligible
for adjustment of status before the district director if eligible for an immigrant visa and is
otherwise admissible). '

. Visa Eligibility

It is well established that lJs have no jurisdiction over the immigrant visa petition.
However, because visa eligibility is a key requirement for adjustment of status, it is
important to understand the petition process. Section 204 of the Act authorizes granting
immigrant status to an alien on the basis of a qualifying relationship. Regulations at 8
C.F.R Part 204 set out the visa petition filing process. Although our immigration system
Is premised on a visa requirement, there are certain classes of aliens who can adjust status
without a visa. Part A below addresses those categories of aliens who must have an
immigrant visa to apply for AOS. Part B identifies those classes of aliens who can apply
for AOS without a visa.

An AOS application cannot be based on an approved visa petition that has already
been used by the beneficiary to obtain adjustment of status or admission as an immigrant.
Maiter of Villarreal-Zuniga, 23 |&N Dec. 886 (BIA 2006). The fact that an alien is an LPR
does not preclude him or her from readjusting status on the basis of a new immigrant visa.
See e.g. Matter of Mendez, 21 I&N Dec. 296 (BIA 1996).

A Immigrant visa classifications
Aliens can adjust their status based on a family-based visa petition (Form [-130) or

an employment-based visa petition (Form 1-140). These visa petition procedures are
discussed below.




1. Family based (FB) immigrants

Section 201(b)(2)(A)(i) of the Act defines an immediate relative (IR) as an alien who
is the child, spouse or parent of United States citizen (USC). This category is not subject
to annual numerical limitations so a visa is available when the visa petition is approved.
A USC child must be at least 21 years of age in order to petition for his or her parent. For
AOS purposes, a “child” is defined at section 101(b)(1) of the Act.

Section 203(a) of the Act authorizes four family based visa preferences: FB-1
(unmarried sons and daughters of USCs); FB-2A (spouses and children of LPRs); FB-2B
(unmarried sons and daughters of LPRs), FB-3 (married sons and daughters of USCs);
and, FB-4 (brothers and sisters of USCs).

Pursuant to sections 204(a)(1)(A)(ii)-(iv) and 204(a)(1)(B)(ii)-(iii) of the Act, a
battered spouse (a husband or wife), child, or parent can seif-petition without the abusive
USC/LPR spouse/parent’s knowledge or help. See Violence Against Women Act of 1994
(VAWA), The petition (1-360) is filed with the USCIS. Aliens who entered without
inspection are eligible to apply for adjustment. The statutory bars to adjustment set forth
at section 245(c) of the Act do not apply. Nor does the public charge ground of
inadmissibility. Also, an alien may apply for a waiver of inadmissibility under sections
212(g), (h), or (i) of the Act, without having a qualifying family member. Important Note:
The record of proceeding is to be labeled battered spouse case and is subject to strict
confidentiality provisions. A breach of confidentiality can result in a disciplinary action and
fines.

A two step process underlies the family based adjustment application. The two
steps are:

a. obtain an approved visa petition (I-130) from the USCIS
b. apply for AOS before the USCIS or the |J.

This 2-step process can be summarized as follows.

First, the USC or LPR (petitioner) files a Petition for Alien Relative (I-130) on behalif
of his or her qualifying family member (beneficiary) with the DHS. The petitioner must
establish his or her own USC or LPR status, the bona fides of the claimed relationship to
the beneficiary, and show that the family relationship meets the statutory requirements.
A pending or approved I-130 does not entitle the beneficiary to work or reside in the United
States.

Once the |-130is approved and an immigrant visa is immediately available, the alien
may apply for AOS. Because there is no limit on the number of visas issued to IRs, they
can always establish visa availability. However, there is an annual limit on the number of
visas issued to aliens in the preference categories under section 203(a) of the Act. The
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Department of State (DOS) tracks visa availability in its monthly Visa Bulletin. A visa is
immediately available when the alien's priority date is earlier than the specified allocation
cut-off number shown on the current Visa Bulletin. See 8 C.F.R. § 1245.1(g)(1). The
alien's priority date is fixed when the 1-130 is fifed with the DHS. See 8 CF.R. §
1245.1(g)(2). : ,

An alien may file the 1-130 and the 1-485 concurrently if an immigrant visa is
immediately available at the time of filing the application. See 8 C.F.R. § 1245.2(a)(2)(B).

2. Employment based (EB) immigrants

Sections 203(b)(1) through (5) of the Act authorize five employment based visa
preferences: EB-1 (priority workers); EB-2 (aliens who are members of the professions
holding advanced degrees or aliens of exceptional ability), EB-3 (skilled workers,
professional, and other workers); EB-4 (special immigrants (as described in sections
101(a)(27)(C) through (M) of the Act)); and, EB-5 (investors). Each category has its own
statutory and regulatory requirements.

A three step process underlies two of the employment based visa categories set -
forth at sections 203(b)(2)(aliens who are professionals with advanced degrees or who are
of exceptional ability) (EB-2) and (3)(A)(i) (skilled workers) (ii)( professional) and (iii) (other
workers) (EB-3) of the Act. The three steps are:

a. obtain a labor certification from the Department of Labor
b. obtain an approved visa petition (I-140) from the USCIS
c. apply for AOS before the USCIS or the IJ.

This 3-step process is summarized below.

An alien seeking an immigrant visa as an EB-2 or EB-3 worker must have an
employer who has extended an offer of employment and is willing to file an Application for
Permanent Employment Certification (Form ETA 9098, formerly ETA-750) (labor
certification) with the Department of Labor (DOL), and an Immigrant Petition for Alien
Worker (1-140) with the DHS, on his or her behalf.

An alien's employer or prospective employer initiates the immigrant visa process by
filing a labor certification with the DOL. The 10-page labor certification application details
the job offered, the minimum job requirements, the offered wage, the recruitment
information, and the alien's education and work experience. The alien must possess the
minimum job requirements at the time the labor certification is filed. The education and
experience required for the position (set forth at Part H of the application) determines the
alien’s immigrant visa classification (EB-2 or EB-3). For example, an alien seeking a labor
certification for a job requiring two years of training or experience, will be classified as an
EB-3 “skilled worker’ under section 203(b)(3)(A)(i) of the Act. If less than two years of




training or experience is required, the alien will be classified as an EB-3 “other worker”
under section 203(b)(3)(A)iii) of the Act.

The DOL will only approve a labor certification when a test of the labor market
shows that there are not sufficient United States (U.S.) workers available for the job and
that the employment of the alien will not adversely affect similarly situated U.S. workers.
See section 212(a)(5) of the Act, 8 U.S.C. §1182(a)(5). Therefore, before filing the labor
certification, an employer is required to conduct a recruitment campaign to test the local
labor market to determine if there is an minimally qualified U.S. worker for the position. If
the employer finds even one minimally qualified U.S. worker who is willing to accept the job
offer. the labor certification cannot be filed. When an employer files the labor certification
he attests, inter alia, that he has advertised the job opportunity in compliance with DOL
regulations, that the job has been and is open to any U.S. worker, and, that any U.S.
workers who applied for the job were rejected for lawful job-related reasons. Aithough the
employer does not submit evidence of his advertising and recruitment campaign to the
DOL, he is required to retain such documentation in the event of a DOL audit. The DOL
conducts random audits of employers' labor certifications for quality control purposes. A
pending or approved labor certification does not entitle the alien to live or work in the U.S,

Until last year, employers could substitute the alien named in the Iabor certification
with another alien while the labor certification or I-140 was pending. Employers are now
prohibited from substituting alien workers. Labor certifications now have an expiration
date. Employers have 180 days from the date a labor certification is approved to file the
corresponding 1-140. See 71 Fed. Reg. 27904 (May 17, 2007), codified at 20 C.F.R. §§
656.11, 30(b).

Once the labor certification is approved, the employer (petitioner) files the 1-140 with
the DHS on the alien’s (beneficiary) behalf. The alien’s visa classification (EB-2 or EB-3)
i1s specified on Part 2 of the 1-140. The petitioner must provide documentation establishing
that the employment relationship meets the statutory requirements. The petitioner must
submit the approved labor certification as well as evidence showing that at the time the
labor certification was filed he had the ability to pay the offered wage and the alien
possessed the required education and experience for the job offered. See 8 C.F.R. §§
204.5(a), (c), (9), (k) and (). See also Hoosier Care v. Chertoff, 482 F.3d 987 (7" Cir.
2007) (J. Posner clarifying the division of responsibilities between DHS and DOL in
adjudicating 1-140s and labor certifications). A pending or approved I-140 does not entitle
the alien to live or work in the United States.

Third, once the I1-140 is approved and a visa is immediately available the alien can
apply for adjustment of status. As with the family based immigrants, an I-140 may be filed
concurrently with the 1-485 ifan immigrant visa number is immediately available at the time
of filing the application. See 8 C.F.R. § 1245.2(a)(2)}(B).

If the priority date is not current, then the 1-140 is filed as a stand-alone petition (the
1-485 can then be filed as soon as the alien’s priority date has been reached, even if the
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-140 is still pending). Visa availability is determined in the same manner as the family
based cases. Allemployment preference categories are subject to numerical restrictions.
For EB-2 and EB-3 workers, the priority date is fixed when the labor certification is filed with
the DOL. See 8 C.F.R. §§ 204.1(c), 204.5(d).

Because an employment based petition and AOS process can be a lengthy,
Congress enacted section 204()) of the Act, which gives aliens some flexibility o change
jobs and employers during the process. This "portability” provision allows an |-140 visa
petition for an alien whose 1-485 application is filed and remains unadjudicated for 180
days or more to remain valid with respect to a new job if the alien changes jobs or
employers so long as the new job is in the same or a simitar occupational classification as
the job for which the 1-140 was filed.

In Matter of Perez Vargas, 23 1&N Dec. 829 (BIA 2005), the Board found that IJs
have no authority to determine whether an alien’s approved I-140 petition remains valid
under section 204(j) of the Act, after an alien changes jobs or employers. In Perez Vargas
v. Gonzales, 478 F.3d 191 (4th Cir. 2007), the Fourth Circuit reversed the Board's decision.
The Fourth Circuit concluded that because lJs have exclusive jurisdiction over AOS
applications for aliens in removal proceedings, they necessarily have jurisdiction over the
application of section 204(j) of the Act. /d. 194. Moreover, section 204(j) does not
distinguish between aliens applying for ACS before the IJ or the DHS. id. 195. The Fifth
and Sixth Circuits subsequently agreed with the Fourth Circuit. See Sung v. Keisler, 505
F 3d 372 (5th Cir. 2007) and Matovski v. Gonzales, 492 F.3d 722 (6th Cir. 2007).

Aliens applying for EB-4 classification are self-petitioners who file a Form I-360 with
the USCIS along with evidence that they meet the statutory requirements. Of special
interest to 1Js in removal proceedings are EB-4 special immigrant juveniles. Pursuant to
section 101(a)(27)(J) of the Act, an alien who is unmarried, under 21 years old, and is a
ward of the state or in foster care (due to abuse, neglect, or abandonment) can self-
petition for an immigrant visa. See generally 8 C.F.R. § 204.11. Juveniles who entered
without inspection are eligible to apply for adjustment. The statutory bars to adjustment
set forth at section 245(c) of the Act do not apply. Nor does the public charge ground of
inadmissibility. Also, such juveniles may apply for a waiver of inadmissibility under section
212(g), (h), or (i) without having a qualifying family member. A juvenile in the custody of
HHS must obtain the consent of DHS to apply for the required court order.

3. Diversity immigrants

Pursuant to section 203(c)(1) of the Act, aliens from specified countries ¢an enter
the annual diversity visa lottery. 110,000 alien applicants are selected by lottery every year
who are given the chance to obtain one of the authorized 55,000 immigrant visas. A
selected alien is issued a lottery number, the smaller the number the more likely that he
will obtain a visa., The Visa Bulletin tracks the lottery rank numbers and specifies the cut-




off number. Qualifying family members are eligible to accompany the principle alien
regardless of their nationality.

B. AOS without an immigrant visa
1. Asylee! refugee adjustment under section 209 of the Act

Under section 209(a) of the Act, an alien who has been admitted to the United
States as a refugee pursuant to section 207 of the Act (from outside the United States)
may adjust his or her status after one year of continuous physical presence in the U.S. A
spouse or child of a refugee is entitled to the same admission status as such refugee if
accompanying, or following to join such refugee. See section 207(c)(2) of the Act. See
also Matter of H-N-, 22 1&N Dec. 1039 (BIA 1999) (the I has jurisdiction to adjudicate a
refugee’s AOS application under section 209(a) of the Act).

Under section 209(b) of the Act, an alien granted asylum in the U.S. pursuant to
section 208 of the Act is eligible for AOS if he: (1) has been physically present in the U.S.
for one year after being granted asylum:; (2) continues to be a refugee as defined in section
101(a)(42) of the Act; (3) is not firmly resettled in another country; and (4) is admissible to
the U.S. (except as provided under section 209(c) of the Act). See also Matter of K-A-, 23
I&N Dec. 661 (BIA 2004) (the |J has jurisdiction to adjudicate an asylee’s AOS application
under section 209(b) of the Act).

2. Nationality based immigrants

Over the years, Congress has enacted various laws aimed at assisting nationals of
certain countries by giving them the opportunity to apply for AOS without first obtaining an
approved immigrant visa petition. For example, under the Cuban Adjustment Act of 1066
(CAA) (Pub. L. 89-732), a Cuban national can apply for AOS if he (1) was inspected and
admitted or paroled after January 1, 1959; (2) has been physically present in the U.S. for
one year after such admission; and (3) is eligible for an immigrant visa and admissible to
the U.S. for permanent residence. This provision is applicable to the spouse and child of
such Cuban alien, regardless of their citizenship, if they live with the Cuban alien in the
US. See 8 C.F.R. § 1245 2(b); Gonzalez v. McNary, 765 F. Supp. 721, affd 980 F.2d
1418 (11" Cir. 1993) (concluding that the express language of section 1 of the Cuban
Adjustment Act requires the spouse to reside with the Cuban national). See also Matter
of Artigas, 23 I1&N Dec. 99 (BIA 1999) (1J has jurisdiction over AOS application under the
CAA when the alien is charged as an arriving alien without a valid visa or entry document
because AOS under CAA separate and apart from 245).

The following laws authorized aliens of specified nationalities to apply for AGS
without having an immigrant visa. Each law has its own statutory and regulatory

10




requirements and application procedures. While the application period for all these
programs has expired, it is useful to be familiar with these various special immigrant visa

programs.

Certain nationals of the Soviet Union, Vietnam, Laos, or Cambodia who were
inspected and paroled into the U.S. between 8-15-88 and 9-30-90, after
being denied refugee status. See Foreign Operations Appropriations Act for
1990, Pub. L. 101-167; section 245 of the Act, Note 3; 8 C.F.R. § 1245.7.

Certain Chinese nationals who were in the U.S. at some time between 6-5-
89 and 4-11-90. See Chinese Student Protection Act, Pub. L. No. 102-404,
section 245 of the Act, Note 6; 8 C.F.R. § 1245.9.

Certain Polish and Hungarian nationals who were inspected and paroled into
the U.S. between 11-1-89 and 12-31-91, after being denied refugee status.
See section 646(b) of the lllegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA), Division C of Pub. L. No. 104-208;
section 245 of the Act, Note 8, 8 C.F.R. § 1245.12.

Certain Cuban or Nicaraguan nationals who were continuously physically
present in the U.S. beginning not later than 12-1-95. See section 202 of the
Nicaraguan Adjustment and Central American Relief Act, Pub. L. No. 105-
100 (NACARA); section 245 of the Act, Note 9, 8 C.F.R. § 1245.13.

Certain Haitians who were continuously physically present in the U.S.
beginning not later than 12-31-95. See the Hailian Refugee Immigration
Faimess Act of 1998 (HRIFA), Pub. L. No. 105-100; section 245 of the Act,
Note 10; 8 C.F.R. § 1245.15.

Certain Syrian Jews who arrived in the U.S. after 12-31-91, after being
allowed to leave Syria by the government. See Syrian Adjustment Act, Pub.
L. No. 106-378; section 245 of the Act, Note 11; 8 C.F.R. § 1245.20.

Certain nationals from Vietnam, Cambodia, and Laos who were paroled into

the U.S. before 10-1-97. See Vietnam, Cambodia, and Laos Adjustment Act,
Pub. L. No. 106-429; section 245 of the Act, Note 12; 8 C.F.R. § 1245.21.

3. Special legislation

Law Enforcement Visas. An alien granted a nonimmigrant visa under section
101(a)(15)(S) (criminal informant), (T)(trafficking victim) or (U) (victims of criminal activity)
of the Act, may apply for AOS under section 245(), (1), or {(m) of the Act, respectively.
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Each nonimmigrant and AQS provision has its own eligibility requirements and application
procedure.

Health Care Workers. Certain health care workers (H-1B nurses) may apply for
adjustment of status. 8 C.F.R. § 1245.14.

US Patriot Act. Under section 421 of the Act, aliens whose preference immigrant
visa petitions were revoked or terminated due to the events of 9/11 can apply for special
immigrant status. Under section 423 of the Act, certain aliens can self-petition. Qualifying
aliens file Form 1-360 with the USCIS. Once the |-360 is approved such aliens can apply
for AOS.

Amnesty provisions. Certain aliens were authorized to apply for AOS under
legalization provisions at section 245A of the Act, and the special agricultural workers
(SAW) under section 210 of the Act. The immigration Courts and the Board have no
jurisdiction to adjudicate these applications. 8 C.F.R. § 245a.11(b)(3).

IV. Visa Availability
A. Priority dates

All family and employment preference categories set forth at sections 203(a) and
(b) of the Act are subject to annual numerical restrictions. As stated, the Department of
State (DOS) tracks visa availability in its monthly Visa Bulletin. A visa is immediately
available when the alien’s prionity date s earfierthan the specified allocation cut-off number
shown on the current Visa Bulletin. 8 C.F.R. § 1245.1(g)(1). The alien’s priority date is
fixed when the 1-130 is filed with the DHS. 8 C.F.R. § 1245.1(g)(2). For employment
based applicants, the priority date is fixed when the labor certification is filed with the DOL.
8 C F.R. § 204.5(d). The alien’s priority date and preference category are shown on the
USCIS Notice of Action (Form I-797).

In certain cases, an alien who is the beneficiary of more than one approved [-140
visa petition, may retain the priority date from the first-filed visa petition. See 8 C.F.R. §
204 .5(e) (an alien who is the beneficiary of more than one approved I-140 is entitled to the
earliest priority date).

Sometimes visa numbers regress to such an extent that an immigrant visa is
available when an alien filed the 1-485, but not when the DHS or the IJ adjudicates the |-
485. This situation highlights the difference between visa availability and the allocation of
an immigrant visa. See Hernandez v. Ashcroft, 345 F.3d 824, 844 n. 21 (9" Cir. 2003).
Pursuant to an INS Operating Instruction (Ol) 245.4(a)(6), "applications for adjustment of
status filed with visa availability, which cannot be approved solely because a visa number
is not available at the time of processing, should be held in abeyance pending the
allocation of a visa number.” See Matter of Torres, 19 1&N Dec. 371 n.3 (BIA 1986). The
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Board gave effect to this Ol in the context of deportation proceedings and later in the
context of removal proceedings. See Matter of Ho, 15 I&N Dec. 692 (BIA 1876); Matter
of Briones, 24 1&N Dec. 355, 372 n. 3 (BIA 2007); Merchant v. U.S. Aft’y Gen., 461 F.3d
1375, 1379 n. 7 (11th Cir. 2008). In Matter of Ko, 15 1&N Dec. 695 (BIA 1976), the Board
found that the respondent’s adjustment application could not be held in abeyance pursuant
to Ol 245 .4(a)(6). because his ineligibility for adjustment of status was not solely based on
the lack of a visa number. ' '

B. - Derivative beneficiaries.

Spouses and qualifying children (unmarried and under 21 years old) of aliens with
approved visa petitions under sections 203(a) and (b) or a diversity visa under section
203(c) of the Act, may accompany or follow to join to the principle alien provided the
relationship between the principal alien and the derivative beneficiary existed before the
principal becomes an LPR and at the time the derivative beneficiary becomes a LPR. See
section 203(d) of the Act. Derivative beneficiaries are eligible to adjust their status on the
basis of the principle applicant's visa petition. They do not need their own petition. Spouse
and children receive the same priority date as the principal alien. 8 C.F.R. § 204.2,
Derivative beneficiaries must meet the same adjustment requirements and restrictions as
the principal under section 245(a) of the Act. Alternatively, those derivative beneficiaries
who are outside the U.S. may undergo consular processing once the principal alien has
adjusted his or her status in the U.S.

This provision does not apply to IRs as defined in section 201(b)(2)(A)(i) of the Act.
8 C.F.R. § 204.2(a)(4). Therefore, the child of a person who marries a USC is not entitled
to derivative status. This means that the USC parent or the step-parent must file an 1-130
on behalf of his or her spouse and each child. Notably, the children of a self-petitioning
widow and widowers and abused spouses of USCs are considered IRs. 8 C.F.R. §§
204.2(b){4) and (c)(4). ‘

C. Automatic change of preference classification & automatic revocation
of approved visa petition

Changes in the beneficiary's marital status and age, or the petitioner’s citizenship
can alter the beneficiary's visa classification. 8 C.F.R § 204.2(i). These automatic
changes in the alien's classification alter visa availability. A change in the alien
beneficiary's marital status can result in the automatic conversion of the alien’s preference
classification. For example, a currently valid 1-130 classifying an unmarried son or
daughter in FB-1 status shall be regarded as having been approved for FB-3 when the son
or daughter marries. 8 C.F.R § 204.2(i)(1)(i). The child of a USC who marries is
automatically reclassified from an IR to FB-3 status. 8 C.F.R § 204.2(i)(1)(ii). A married
child of a USC whose marriage is terminated shall be reclassified from FB-3 to an IR or
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F-2, depending on the child's age. 8 C.F.R § 204.2(i)(1)(iii). The unmarried child of a USC
who turns 21-years-old is reclassified from an IR or F-1. 8 C.F R § 204.2())(1)(iv).

Similarly, a change in the petitioner’s citizenship can result in the automatic
conversion of the alien beneficiary's preference classification. The naturalization of a
parent petitioner will upgrade his or her unmarried children from FB-2 classification to IR
or FB-1 status, depending on the age of the child. 8 C.F.R § 204.2(i)(3).

Certain changes can also result in the automatic revocation of the visa petition. See
generally 8 C.F.R § 205. For example, a currently valid visa petition classifying an
unmarried son or daughter for FB-2 status shall be automatically revoked when the son or
daughter marries. See 8 C.F.R § 205.1(a)(1)(i)}(!). In the case of an employment based
visa petition, the termination of the petitioner's business will result in the automatic
revocation of the visa petition.

D. Child Status Protection Act {CSPA}

The Child Status Protection Act (CSPA), enacted on August 6, 2002, added several
provisions to the Act to protect children from losing their visa eligibility by aging-out - by
turning 21 years of age, while their visa petition or adjustment application was pending.
See section 101(b) of the Act (defining a “child” as an unmarried person under 21 years
of age). Prior to the enactment of the CSPA, an unmarried child of a USC who turned 21-
years of age while the DHS was adjudicating his or her 1-130 would be reclassified from
an IR to FB-1. Or, an unmarried child of an LPR who turned 21 would be reclassified from
FB-2A to FB-2B. An unmarried child who sought derivative status pursuant to 203(d) of
the Act and who turned 21 during the pendency of the application would lose visa eligibility
altogether.

Now, pursuant to the CSPA rules, for purposes of determining a child's visa
classification, the child's age is fixed on the date of a specified event such as the filing of
a visa petition, the child's divorce, or the parent's naturalization. The applicable rule
depends on whether the child’s parent is a USC, LPR, asylee, refugee or diversity
immigrant. These provisions do not apply to children of HRIFA and NACARA applicants
or to family unity beneficiaries or those applying for special immigrant juvenile status.
Section 204(k) of the Act permits an alien to elect out of these special rules. These
provisions are interpreted through USCIS and DOS memoranda (which are available on
the DHS website) because regulations have not yet been promulgated.

Three rules apply to the children of USCs and are set forth at sections 201(f)(1). (2)
and (3) of the Act. A child's age is fixed at the time the 1-130 is filed. An 1-130 filed by a
USGC for an unmarried child who later turns 21 will remain an IR, not a FB-1. See section
201(f)(1) of the Act.
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A child's age is fixed on the date of a parent’s naturalization. An LPR who files an
1-130 for a child and who later naturalizes automatically converts the petition from FB-2A
classification to IR or FB-1. Or an FB-2B petition will be reclassified to an FB-3. The child’s
age on the date the parent naturalizes will determine the visa classification. See section
201(f)(2) of the Act.

A child's age is fixed on the date of his or her divorce. A USC who files an |-130 for
a married child and whose marriage is terminated automatically converts the petition from
FB-3 classification to FB-1 or IR. See section 201(f)(3) of the Act. The child’s age on the
date of the divorce will determine the visa classification.

The rules governing the CSPA-age of children of LPRs are set forth at sections
203(h)(1) and (2) of the Act. Section 203(h)(1) of the Act sets forth the mathematical
formula for determining the child’s age. Basically, a child’s CSPA-age is determined by
subtracting the number of days the visa petition is pending (from receipt date to approval
date) from the child's actual age on the date the 1-130 is approved or a visa becomes
available, whichever is later. A child must apply for LPR status within a year of acquiring
visa availability.

Section 203(h)(3) is not an age-out provision, but allows for a child who aged out
to keep his or her priority date as the date the original petition was filed.

The rules governing the children of asylees and refugees are set forth at sections
208(b)(3) and 207(c){2) of the Act, respectively. The age of the child is fixed as of the date
the asylum application (1-589) or the refugee petition (1-590) is filed.

These provisions are effective as of the date of enactment, August 6, 2002. In
Matter of Avila-Perez, 24 1&N Dec. 78 (BIA 2007), the Board concluded that the
respondent, whose |1-130 was approved before August 8, 2002, but who applied for AOS
after that date, retained his status as a child under section 201(f}(1) of the Act, because
he was under 21 when the I-130 was filed.

V. Statutory Bars to 245(a) AOS

A. Section 245 bars

Sections 245(c) through (f) of the Act list certain categories of aliens who are
ineligible to AOS. See also 8 C.F.R. § 1245.1(c) (list of aliens ineligible for AOS).

Section 245(c) of the Act enumerates eight classes of aliens who are ineligible for
AOS. [VAWA self-petitioners are not subject to the 245(c) bars to AOS.] Most
problematic for AOS applicants are the bars at sections 245(c)(2), (7) and (8) of the Act.
Except for IRs and certain special immigrants, section 245(c)(2) of the Act precludes aliens
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who have worked without authorization or who are not in lawful status from AOS. Section
245(c)(7) bars an employment based immigrant from AOS if he is not in lawful
nonimmigrant status. This would bar certain parolees from AOS since they would could
not have a valid nonimmigrant status. Section 245(c)(8) bars aliens who have worked
without authorization or who have violated their nonimmigrant status.

Pursuant to section 245(k) of the Act, the bars at 245(¢c)(2), (7) and (8) do not apply
to certain employment based immigrants whose lawful status or unauthorized employment
lasted less than an aggregate of 180 days.

Section 244(f)(4) of the Act specifies that those aliens with Temporary Protected
Status (TPS) are maintaining lawful status as a nonimmigrant for AOS eligibility purposes.

Under sections 245(d) and {f) of the Act, an alien who is a conditional resident under
section 216 or 216A(alien entrepreneurs) of the Act, may not adjust status under 245(a)
of the Act. See 8 C.F.R. 1245.1(c)(5).

Under section 245{d) of the Act, a fiancee of a USC as defined at section
101(a){15)(K) of the Act, may adjust on a conditional basis under section 216 of the Act,
(but not under section 245(a) of the Act) as a result of alien’s marriage to the USC who
filed the fiancee petition. See 8 C.F.R. § 1245.1(c)(6). But see Choin v. Mukasey, 537
F.3d 1116 (9th Cir.2008) (finding that section 245(d) of the Act does not make a K visa
holder automatically ineligible to adjust status under section 216 if he or she divorces
before his or her 1-485 is adjudicated).

Under section 245(e) of the Act, an alien who married while in proceedings is
precluded from adjusting status based on that marriage unless he can establish by clear
and convincing evidence that the marriage was entered into in good faith and not for
immigration purposes. See 8 C.F.R. § 1245.1(c)(8). Only the DHS has the authority to
determine if the alien has established that such marriage was entered into in good faith
under section 245(g)(3) of the Act. 8 C.F.R. § 245.1(c)(8)(v) provides that other than the
approved visa petition, “(t}he applicant will not be required to submit additional evidence
to qualify for the bona fide marriage exemption ... unless the district director [who approves
the petition] determines that such additional evidence is needed ...." In other words, the
approved 1-130 is sufficient to establish that the alien qualifies for the exemption. IJs are
without authority to make this determination or to review the borna fides of the respondent’s
marriage.

B. Other classes of aliens barred from 245(a)

An alien who made a frivolous asylum application is permanently ineligible for AOQS.
See section 208(d)(6) of the Act.




An exchange visitor under section 101(a)(15)(J) of the Act who has not met the 2-
year foreign residency requirement or obtained a waiver of that requirement is ineligible for
AOS. See section 212(e) of the Act; 8 C.F.R. § 1245.1(c)(2).

Foreign diplomats and officials, treaty traders and investors, and employees of
international organizations under sections 101(a){(15)}(A), (E) and (G) of the Act,
respectively. who have not executed and submitted a written waiver his or her privileges
and immunities are ineligible for AOS. See section 247(b) of the Act; 8 CF.R. §
1245.1(c)(3).

An alien who was ordered removed in absentia is ineligible for AOS for 10 years
from the date the removal order is issued. See section 240(b)(7) of the Act.

An alien who was granted voluntary departure and failed to depart within the
specified period is ineligible for AOS for a 10-year period. See section 240B(d) of the Act.
Pursuant to Dada v. Mukasey, 128 S. Ct. 2307 (2008), when an alien submits a request
to withdraw his or her voluntary departure and the request precedes the expiration of the
voluntary departure period, the request must be given effect. The alien shali notbe barred
from discretionary relief under section 240B(d) of the Act.

VI.  Admissibility & Waivers of Inadmissibility

An alien must establish that he is admissible to the U.S. [that is, that he is not
inadmissible within the meaning of section 212(a) of the Act] or, if inadmissible, is eligible
for a waiver of inadmissibility, to adjust status under section 245(a) of the Act.

An alien must be admissible to the U.S. to be eligible for AOS. Sections 212(a)(1)
through (10) of the Act specify 10 classes of aliens who are inadmissible from the U.S.
These include aliens with certain communicable diseases, criminals, terrorists, those likely
to become a public charge, those without the required visas or travel documents, alien
smugglers, and other immigration violators. An alien is admissible if he is not subject to
the grounds of inadmissibility under section 212(a) of the Act, or, if inadmissible, is eligible
for a corresponding waiver of inadmissibility.

If the respondent is applying for AOS as a self-petitioner (e.g. VAWA, special
immigrant juveniles) or pursuant to a nationality based or law enforcement provision, be
on the alert for special waiver provisions. For example, VAWA applicants are eligible for
AOS even if they entered without inspection or are otherwise barred under section 245(c)
of the Act. VAWA applicants are also eligible to apply for an 212(h) waiver without having
to establish extreme hardship to a qualifying family member. See section 212(h)(1)(C) of
the Act. Aliens adjusting status pursuant to sections 245(j)(criminal informants),
(I)trafficking victim) or (m)(victims of criminal activity) of the Act, have additional waiver
provisions.
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Discussed below are the more commonly sought waivers of inadmissibility.
A, Crime waiver: 212(c)

Although the section 212(c) waiver was repealed over 10 years ago, it is available
in certain circumstances. The current contours of this waiver of inadmissibility is beyond
the scope of this outline.

B. Crime waiver: 212(h)

Section 212(h) of the Act provides 3 separate and distinct waivers - under sections
212(h)(1)}(A). (B) and (C) - for certain criminal grounds of inadmissibility set forth at section
212(a)(2) of the Act. The most common waiver is under section 212(h)}(1)(B) of the Act.
In Matter of Michel, 21 1&N Dec. 1101 (BIA 1998), the Board addresses an alien’s eligibility
for adjustment of status in conjunction with a 212(h) waiver.

If the applicant is an LPR and has been convicted of an aggravated felony or has
not resided in the U.S. for a period of not less than 7 years immediately preceding the date
of initiation of removal proceedings - the alien is ineligible for a 212(h) waiver. See Matter
of Rotimi, 24 I1&N Dec. 567 (BIA 2008) (holding that an alien has not “lawfully resided” in
the U.S. for 212(h) eligibility purposes during any periods in which the alien was an
applicant for asylum or for adjustment of status and lacked other basis on which to claim
lawful residence).

A returning LPR seeking to overcome a ground of inadmissibility is not required to
apply for AOS in conjunction with a 212(h) waiver. He need only apply for the waiver. See
Matter of Abosi, 24 1&N Dec. 204 (BIA 2007). See Martinez v. Mukasey, 519 F .3d 532 (5th
Cir. 2008) (discussing the difference between admission and adjustment for 212(h)
eligibility purposes).

In another case, the Board found that the exception under section 212(h) of the Act
for an alien convicted of a single offense of simple possession of 30 grams or less of
marijuana did not apply where an alien's conviction was enhanced by virtue of his
possession of marijuana in a "drug-free zone.” See Malter of Martinez-Zapata, 24 I&N
Dec. 424 (BIA 2007),

Pursuant to 8 C.F.R. § 1212.7(d), a 212(h) waiver may not be granted in the
exercise of discretion in cases involving “violent or dangerous crimes” except in
extraordinary circumstances such as those involving national security or foreign policy
considerations. See Saruels v. Chertoff, 2008 WL 5264987 (2nd Cir. Dec. 19, 2008)
(upholding 8 C.F.R. § 1212.7(d)). This regulation codifies the Attorney General's decision
in Matter of Jean, 23 1&N Dec. 373 (A.G. 2002).
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C. Fraud waiver: 212(i)

Section 212(i) of the Act waives certain fraud-related grounds of inadmissibility listed
in section 212(a)}6XC)(i) of the Act. Notably, section 212(i) cannot waive an alien’s
inadmissibility under section 212(a)(6)(C)(ii) (falsely claiming U.S. citizenship) of the Act.
This waiver is like the 212(h)(1)(B) waiver in that the alien must establish extreme hardship
to a qualifying family member. To establish eligibility for a 212(i) waiver, an alien must
show the requisite hardship to his or her USC/ LPR spouse, son or daughter. (Compare
the 212(h) waiver which can be based on a showing of hardship to the alien’s USC/ LPR
parent as well as his spouse, son or daughter.) See generally Matter of Cervantes, 22 1&N
Dec. 560 (BIA 1999), affirned Cervantes-Gonzales v. INS, 244 F.3d 1001 (9th Cir. 2001).

D. Document waiver: 212(k)

Section 212(k) of the Act provides a narrow waiver for an alien who is inadmissible
under section 212(a)(7) of the Act, because he lacks a proper visa or travel documentation.
Under section 212(k), an alien may be admitted even though he lacks a properly issued
visa if he can establish that he could not possibly have known or ascertained that the visa
was improperly issued. In Matter of Aurelio, 19 I&N Dec. 458 (BIA 1987), the Board held
that a 212(k) waiver was properly denied where the applicant for admission knew about her
father's death prior to the issuance of her visa under section 203(a}(3) (married daughter
of USC) of the Act, and she failed to exercise reasonable diligence in ascertaining the
effect of her father's death on her immigration status.

E.  Alien smuggler waiver: 212(d){11)

There is a narrow waiver of inadmissibility under section 212(d){(11) of the Act for
alien smugglers as described in section 212(a)(6)(E) of the Act. To establish 212(d)(11)
waiver eligibility, the alien must be a lawful permanent resident or an immigrant seeking
admission or AOS as an IR or immigrant under sections 203(a)(1), (2) or (3) (family based
immigrants) of the Act. Also, to qualify for the waiver, the alien must have smuggled only
a qualifying family member, in this case, the alien’s spouse, parent, son or daughter. See
generaily Matter of Compean, 21 I1&N Dec. 51 (BIA 1995).

F. Aliens previously removed/ unlawfully present: 212(a)(9)

Section 212(a)(9) of the Act is intended to prevent or curtail recidivist immigration
violations. This section of the Act applies only to aliens who have been physically present
in the U.S., depart, and are attempting to reenter, or are applying for admission or AOS,
There are three separate grounds of inadmissibility under subsections (A) (aliens
previously removed), (B} (aliens unlawfully present), and (C) (aliens unlawfully present after
previous immigration violations). Each has its own waiver.




. In Matter of Rodarte, 23 1&N Dec. 905 (BIA 2006), the Board analyzed section
212(a)(9)(B)()(I1) of the Act in the context of an alien applying for AOS in removal
proceedings, and found that the relevant period of inadmissibility begins when the alien
departs the U.S. after a period of unlawful presence because it is the alien's departure
triggers his or her inadmissibility. The Board remanded the case to the I finding the
respondent admissible and eligible to apply for AOS.

Vil. Discretion

In addition to establishing statutory eligibility for AOS, the alien must demonstrate
that he merits relief as a matter of discretion. Factors considered in the exercise of
discretion include but are not limited to the following: existence of family ties in the U.S.;
length of residence in the U.S.; hardship of traveling abroad; and, preconceived intent to
immigrate at the time of entering as a nonimmigrant. Matter of Arai, 13 |&N Dec. 494 (BIA
1974); Matter of Blas, 15 I&N Dec. 626 (BIA 1974; A.G. 1976).

VIIl. Section 245(i) of the Act

While Congress decided not to extend 245(i) of the Act, it enacted a grandfather
clause to allow certain aliens to continue to benefit from the provision. See generally 66
Fed. Reg. 16383 (March 26, 2001). Pursuant to section 245()) of the Act, an alien
(including a 203(d) derivative beneficiary) who is (1) ineligible for adjusiment under section
245(a) of the Act because he entered without inspection, or (2) disqualified under section
245(c) of the Act, may nevertheless adjust status if he is the beneficiary of a visa petition
or labor certification that was filed on or before April 30, 2001. For visa petitions or labor
certifications filed after January 14, 1988, and before April 30, 2001, the alien must have
been physically present in the United States on December 21, 2000. See section
2453)(1)(C) of the Act.

To be eligible for grandfather status the alien's pre-April 30, 2001, filing must have
been approvable when filed (that is, properly filed, meritorious in fact, and non-frivolous).
See 8 C.F.R. § 1245.10(a)(3). In Matter of Jara Riero, 24 1&N Dec. 267 (BIA 2007), the
Board analyzed the term approvable when filed, and concluded that the alien was ineligible
for 245(i) treatment because the family based visa petition (I-130) was not meritorious in
fact, and, consequently, that it was not approvable when filed. See Huarcaya v. Mukasey,
2008 WL 5191771 (2nd Cir. Dec. 12, 2008) (deferring to Jara Riero). The case
demonstrates how an alien can use one VP for 245(j) treatment (I-130) and another VP (I-
140) as the basis for the AOS application.

Derivative beneficiaries under section 203(d) are also grandfathered aliens even if

they do not adjust with the principle alien. So aged out children and divorced spouses are
grandfathered aliens 5o along as they were qualifying dependents atthe time the qualifying
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VP or LC was properly filed. Spouses and children acquired after the filing of the qualifying
VP or LC can adjust under 245(j) with the principle alien, but they are not considered
grandfathered aliens.

Another issue that arises is whether an alien who was substituted for (took the place
of) another alien on a labor certification is eligible for 245(i) treatment. Pursuant to federal
regulations at 8 C.F.R. § 1245.10(), only an alien who was substituted before April 30,
2001, will be eligible for grand-fathering under section 245(i) of the Act. (Remember that
substituting aliens on labor certifications is now prohibited.)

Section 245(i) does not apply to section 203(c) diversity immigrants because there
is no visa petition or labor certification filing. Diversity lottery-winning letters do not qualify
an alien for 245(i) treatment. However, an alien may use a winning diversity visa as the
basis for the adjustment of status. See 8 C.F.R. § 1245.10(h).

The issues regarding the interplay between sections 245(i) and 212(a)(9) of the Act
appear to have been resolved. The Board has consistently held that 245(i) does not waive
the grounds of inadmissibility set forth in sections 212(a){9)(B) and (C) of the Act.

In Matter of Lemus, 24 |&N Dec. 373 (BIA 2007), the Board held that an alien's
inadmissibility under section 212(a)(9)(B)(i)(ll) (departing the U.S. after more than 1 year
of lawful presence) of the Act - renders the alien ineligible for 245(i) adjustment.

In Matter of Briones, 24 I&N Dec. 355 (BIA 2007), the Board found that an alien
inadmissible under section 212(a}(9)(C)(i)(l) (alien who was unlawfully present for an
aggregate period of more than 1 year who thereafter reenters or attempts to reenter
without inspection) of the Act - was not eligible for 245(i) adjustment. See Mora v.
Mukasey, 2008 WL 5220296 (2nd Cir. Dec. 16, 2008) (deferring to Briones), Ramirez-
Canales v. Mukasey, 517 F.3d 904 (6th Cir. 2008) (deferred to Briones, but remanded for
the Board to consider whether the alien was entitled to 245(i) adjustment, nunc pro tunc).

In Matter of Torres-Garcia, 23 1&N Dec. 866 (BIA 2006), the Board found that an
alien, who was inadmissible under section 212(a)(9){CNi)(It) of the Act, and ineligible for
a corresponding waiver of inadmissibility, is ineligible for adjustment under 245(i) of the
Act. Several circuit courts have deferred to Torres-Garcia. See e.g. Delgado v. Mukasey,
516 F.3d 65, 74 (2nd Cir. 2008) (deferring to Torres-Garcia), Gonzales v. DHS, 508 F.3d
1227. 1242 (8th Cir 2007) (overruling a prior panel decision and deferring to Torres-
Garcia).

IX. Motions to Continue and Reopen for AOS

lJs are often presented with motions to continue or reopen to allow the USCIS time
to adjudicate an underlying visa petition (I-130 or 1-140) which, if approved, would render
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the respondent eligible for AOS. A framework for analyzing these motions is set forth in
the feature article in the August 2008 issue of Immigration Law Advisor. An 1J is advised
to begin by ascertaining the respondent’s place in the 2-step family based or the 3-step
employment based adjustment application process. The IJ should then consider all the
facts and circumstances of the case. He or she should consider and balance these
factors: (1) the overall factual tone of the case including the respondent's criminal,
immigration, and marital history; (2) the likelihood of success on the underiying visa petition
or adjustment application; (3) statutory eligibility; (4) discretionary eligibility; (5) the
Government's position; and (6) other relevant procedural factors. A decision which
analyzes and articulates these relevant factors shows an understanding of the significant
interest at stake and is likely to withstand judicial review.

X. Recommended Reading

1. Perry, Nicholas J., The Breadth and Impact of the Terrorism-Related
Grounds of Inadmissibility of the INA, 10-06 Immigr. Briefings 1 (October
2006).

2. Berg, Royal F. and Ng, Ronald H., Save the Children!! How to Stop Time
with the Child Status Protection Act, Immigration and Nationality Law
Handbook 563 (2007-08 ed.) American Immigration Lawyers Association
Publication.

3. O'Connor, Lee A, Representing the Unlawfully Present, Part 1, 08-09 Immigr.
Briefings 1 (September 2008).




Application of Section 212(a)(9) of the Act
(From Office of Immigration Litigation (OIL) Training Materials)

Step 1: Does section 212(a){(9) apply?

Has the alien previously departed the U.S.?
If not. 212(a)(8) does not apply.
If so, go to step 2.

Step 2 Does section 212(a)(9)(A) apply?

Did the alien's previous departure occur after the issuance of a removal or deportation
order?

if not, (A) does not apply. Go to step 4.

if so, go to step 3.

Step 3 Does section 212(a)(9)(A)(i) OR (ii) apply? (only one will apply)

Was the prior order issued to the alien when he was an arriving alien?
If so, 212(a)(9)(A)(i) applies. The alien is inadmissible for 5 years.
If not, 212(a)(2){(A)ii) applies. The alien is inadmissible for 10 years.

Except: The AG may consent in advance to the alien applying for readmission under
section 212(a)(9)(A)(iii).

Step 4. Does section 212(a){9)(B)(i) OR (ii) OR 212(a)(9)(C){i) apply?

Was alien unlawfully present [prior to a departure from the U.S.] for more than 180 days,
but less than 1 year?

If so. (B){i) applies - the alien is inadmissible for 3 years.

Was alien unlawfully present for more than 1 year?

If so. (B)(ii) applies - the alien is inadmissible for 10 years.

Except. The AG may waive inadmissibility under 212(a)(2)(B) in the case of an immigrant
who can show extreme hardship to USC/LPR spouse or parent.
Step 5: Does section 212(a)(9)(C)(i) apply?
Has the alien attempted to reenter or entered the U.S. unlawfully AFTER having been (1)
unlawfully present in the U.S. for more than 1 year OR (2) ordered removed.

If so, section 212(a)(9)(C)(i) applies - the alien is inadmissible.

Except. An alien who is inadmissible under 212(a)(9)(C) may apply for a waiver IF
he is seeking admission more than 10 years after last departure from the U.S. and
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. AG consents to re-application. Waiver: under certain circumstances, section
212(a)(9)(C)(i) can waived in the case of an alien who is a VAWA self-petitioner.
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Please read these instructions carefully to properly complete this form. If you need more space to camplete an answer, use &
separate sheet(s) of paper. Write your name and Alicn Registration Number (A #), if any, at the top of each sheet of paper and
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than 30 days afler the latest edition date shown in the Jower right-hand comer, please visit our website online at www.uscis.gov before
you file, and check the Immigration Forms page to confirm the correct filing address and version currently in use. Check the edition
date located in the lower right-hand comer of the form. If the edition date on your Form 1-130 matches the edition date listed for Form
[-130 on the online Immigration Forms page, your version is current and will be accepted by USCIS. If the edition date on the online
version is later. Jownload a copy and use the online version, If you do not have Internét access, call the National Customer Service
Center at 1-800-375-5283 to verity the current filing address and edition date. lmproperly filed forms will be rejected, and the fee
returned, with instructions to resubmit the entire filing using the current form instructions,

~a’ T by en ST A vy rlagt

1O

R} v . ; . N .
- DR : .. L a .l A Lo . . o
: Ry i« - | SRR SRR I T T R
s i - 5 ‘. Y PPty

SO & ' Bl K T PP RN )
A citizen or lawful permanent resident of the United States may You may not file for a person in the following categorics:

file this form with U.S. Citizenship and Immigration Services 1. An adoptive parent or adoptcd child, if the adoption ook place

(USCIS) to establish the existence of a relationship to certain after the child's 16th birthday, or if the child has not been in

alien relatives who wish to immigraze o the United States. the legal custody and living with the parent(s) for at lcast two
years.

2. A natural parent, if the U.S. citizen son or daughter gained
permancnt residence through adoption.

3. A stepparent or stepehild, if the marriage that created the
rclationship took place after the child's 18th birthday.

4. A husband or wife, if you and your spouse were not both

1. If you are a U.S.citizen you must file a separate Form I-130 for each
eligible relative. You may file a Form 1130 for:

A. Your husband or wife;

B. Your unmarried child under age 21;

C. Your unmarried son or daughter age 21 or older;

D. Your married son or daughter of any age;

E. Your brother(s) or sister(s) (you must be age 21 or oider),
F. Your mother or father (you must be age 21 or older).

. If you are a lawful permanent resident of United States, you

may file this form for:

A. Your husband or wifc;

B. Your unmarricd child under age 21,
C. Your unmauried son or daughter age 21 or older.

physicatly present at the marriage ceremony, and the marriage
was not consummated.

5. A husband or wife, if you gained lawful permanent resident

status by virtue of a prior marriage w a U, S, citizen or lawful
permanent resident, unless:

A. A period of five years has elapsed since you became a
lawful permenent resident; or

B. You can establish by clear and convincing evidence that
the prior marriage through which you gained your
immigrant status was not entered into for the purpose of
evading any provision of the immigration laws; or

NOTE: C. Yaur prior marriage through which you gained your

1. There is no visa category for married children of permanent immigrant status was terminated by the death of your
residents, If an unmarried son or daughter of a permanent former spouse.
resident marries before the permanent resident becomes a e . . .

" " . 6. A husband or wife, if you married your husband or wife while
U.S. c't'.zen‘ any petition filed for that son or daughicr will be your husband or wife was the subject of an exclusion,
automatically revoked. deportation, removal, or rescission proceeding regarding his
. . her right to be admitted into or to remain in the United
2. Ifyour relative qualifies under paragraph 1(C), 1(D), or E) g:aw:,rgh hile a decision 1: m‘;rof these‘:roc m“n;"s was

above, separate petitions are not required for his or her
husband or wife or unmarried children under 21 years of age.

. If your relative qualifics under paragraph 2(8) or 2(C)

above, separate petitions are not required for his or her
unmarried children under 21 years of age.

4. The persons described in number 2 and 3 of the above NOTE

will be able to apply for an imunigrant visa along with your
relative.

before any court on judicial review, unless:

You prove by clear and convincing cvidence that the marriage
is legally valid where it wok place, and that you and your
husband or wife maried in good faith and not for the purpose
of procuring the admission of your husband or wife as an
immigrant, and that no fee or any other consideration (other
than appropriate attorney fecs) was given for your filing of
this petition OR

Your husband or wife has lived outside the United States,
after the marriage, for a period of a least two years.
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7. A husband or wife, if it has been legally determined that
such an alicn has atternpted or conspired to enter into a
marriage for the purpose of evading the immigration laws.

8. A grandparent, grandchild, nephew, niece, uncle, aunt,
cousin, or in-law,

£ :
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Step 1. Fill Out Form 1-139
1. Type or print legibly in black ink.

2. f extra space is needed to complete any item, attach a

continuation sheet, indicate the item number, and date and
sign each sheet.

3. Answer all questions fully and accurately. State that an
item is not applicable with "N/A." If the answer is none,
write "none."

Translations. Any forcign language document must be

accompanied by a full English manslation that the translator has

certified as complete and correct, and by the translator's
certification that he or she is competent to translate the foreign
language into English.

Copies, If these instructions state that a copy of a document may
be filed with this petition, submit a copy. If you choose to send
the original, USCIS may kecp that original for our records. If
USCIS requires the original, it will be requested.

What Documents Do You Need to Show That You
Are a U.S. Citizen?

1. If you were born in the United States, a copy of your birth
certificate, issued by a civil registrar, vital statistics office, or
other civil authority.

2. A copy of your naturalization certificate or certificate of
citizenship issued by USCIS or the former INS.

A copy of Form F$-240, Report of Birth Abroad of a
Citizen of the United States, issued by a U.S.
Embassy or consulate,

4. A copy of your unéxpired U.S. passport: or

5. An original statement from a U.S. consular officer
verifying that you are a U.S. citizen with a valid passport.

6. 1f you do not have any of the above documents and you
were bomn in the United States, see instructions under
Page 3, “What If a Document s Not Available?"

bl

What Documents Do You Need to Show That You
Are 2 Permanent Resident?

If you are a permanent resident, you must file your petition
with a copy of the front and back of your permanent resident
card. If you have not yet received your card, submit copies of
your passport biographic page and the page showing
admission as a permanent resident, or other cvidence of

permanent resident status issued by USCIS or the former INS.

What Documents Do You Need to Prove Family
Relationship?

You have to prove that there is a family relationship between
you and your relative. 1f you are filing for:

. A husband or wife, submit the following documentation:

A. A copy of your marriage certificate.

B. Ii cither you or your spouse were previously married,
submit copies of documents showing that all prior
marriages were legally terminated.

C. A passpont-style color photo of yourself and a
passport-style color photo of your husband or wife,
taken within 30 days of the date of this petition. The
photos must have a white background and be glossy
unretouched and not mounted. The dimensions of the
full frontal facial image should be about 1 inch from
the chin to top of the hair, Using pencil or felt pen,
lightly print the name (and Alien Registration Number,
if known) on the back of cach photograph.

D. A completed and signed Formn G-325A, Biographic
Information, for you and 8 Form G-325A for your
husband or wife. Except for your name and signature
you do not have to repeat on Form G-325A the
information given on your Form I-130 petition.

NOTE: In addition to the required documentation listed
above, you should submit one or more of the following
types of documentation that may evidence that bona fides
of your marriage;
E. Documentation showing joint ownership or property;
or

F. A lease showing joint tenancy of a common residence;
or

G. Documentation showing co-mingling of financial
resources; or

H. Birth certificate(s) of child(ren} born to you, the
petitioner, and your spouse together; or

Affidavits sworn to or affirmed by third partics having
‘personal knowledge of the bona fides of the marital
relationship. (Each affidavit must contain the full name
and address, date and place of birth of the persen
making the affidavit, his or her relationship to the
petitioner of beneficiary, if any, and complete
information and detuils explaining bow the person
acquired his or her knowledge of your marriage); or

J. Any other relevant documentation to establish that
there is an ongoing marital union.

NOTE: If you married your husband or wife while your
husband or wife was the subject of an exclusion, deportation,
removal, or rescission proceeding (including judicial review
of the decision in one of these procecdings), this evidence
must be sufficient to establish the bona fides or your marriage
by clear and convincing evidence.

-
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2. A child and you are the mother: Submit a copy of the child's
birth centificate showing your name and the name of your child.

3. A child and you are the father; Submit a copy of the child's
birth certificate showing both parents' names and your marriage
certificate.

4. A child born out of wedlock and you are the father: if the child

was not legitimated before reaching 18 years old, you must file

your petition with copics of evidence that a bone fide parent-child

relationship existed between the father and the child before the

child reached 21 years. This may include evidence that the father

lived with the child, supported him or her, or otherwise showed
contnuing parental interest in the child's welfare,

8, A brothber or sister: Submit a copy of your birth certificate and a
copy of your brother's or sister’s birth certificate showing that you
have at least one common parent. If you and your brother or sister
have a common father but different mothers, submit copies of the

marrisge certificates of the father to cach mother and copies of

documents showing that any prior marriages of cither your father

or mothers were legally terminated. If you and your brother or
sister are related through adoption or through & stepparent, or if

you have a common father and cither of you were not legitimated

before your I8th birthday, sec also 8 and 9 below.

6. A mother: Submit & copy of your birth certificate showing your
name and your mother’s name.

7. A father: Submit a copy of your birth certificate showing the

names of both parents. Also give a copy of your parents' marriage
certificale establishing that your father was married to your mother
before you were born, and copics of documents showing that any

prior marriages of ither your father or mother were legally

terminated. 1f you are filing for a stepparent or adoptive parent, or

if you are filing for your father and were not legitimated before
your 18th birthday, also see 4,8, and 9.

8. Stepparent/Stepchild: [f your petition is based on a stepparent-
stepchild relationship, you must file your petition with a copy of the
marriage certificate of the stepparent to the child's natural parent
showing thet the marTiage ocourred before the child's 18th birthday,
copies of documents showing that any prior marriages were legally
terminated and a copy of the stepchild’s birth certificate.

9. Adoptive parent or adopted child: If you and the person you ase

filing for are refated by adoption, you must submit a copy of the

adoption decree(s) showing that the adoption took place before the

child became 16 years old.

If you adopted the sibling of a child you already adopted, you must
submit a copy of the adoption decree(s) showing that the adoption of
the sibling occurred before that child's 18th birthday.

In cither ¢ase, you must also submit copies of evidence that each child
was in the legal custody of and resided with the parentis) who adopied
him or her for at least two years before or after adoption. Legal custody
may only be granted by a court or recognized government entity and is

usually granted at the time of the adoption is finalized. However, if
legal custody is granted by a court or recognized government agency
prior to the adoption, that time may count to fulfill the two-year legal
custody requirement.

What If Your Name Has Changed?

If either you or the person you are filing for is using a name
other than shown on the relevant documents, you must file
your petition with copies of the Jegal documents that effected
the change, such as a marriage certificate, adoption decree or
court ordet.

What If a Document Is Not Available?

In such situation, submit a statement from the appropriate
civil authority certifying that the document or documents are
not available. You must alse submit secondary evidence,
including:

A. Church record: A copy of a document bearing the seal
of the church, showing the baptism, dedication or
comparable rite occurred within two months after birth,
and showing the date and place of the child's birth, date of
the religious ceremony and the names of the child's
parents,

School record: A letter from the authority (preferably the

first school attended) showing the date of admission to the
school, the child's date of birth or age at that ime, place of
birth, and names of the parents.

C. Census record: State or Federal census record showing
the names, place of birth, date of bisth, or the age of the
person listed.

D. Affidavits: Written statements swom to or affirmed by
two persons who were living at the time and who have
personal knowledge of the event you are trying to prove.
For example, the date and place of birth, marriege or
death. The person making the affidavit does not have to
be a U.S. citizen. Each affidavit should contain the
following information regarding the person making the
affidavit; his or ber full name, address, date and place of
birth, and his or her relationship to you, if any, full
information concerning the cvent, and complete details
explaining how the person acquired knowledge of the
event.

If you reside in the United States, file the 1-130 form a the
Lockbox according to following instructions:

If you are the petitioner and you reside in Alaska, Arizona,
California, Colerado, Guam, Hawaii, [daho, Illinois, Indiana,
Jowa, Kansas, Michigan, Minnesota, Missouri, Montana,
Nebraska, Nevada, North Dakota, Ohio, Oregon, South
Dakota, Utah, Washington, Wisconsin, or Wyoming and you
are filing only Form 1-130, mail the petition to the USCIS
Lockbox Facility. The address is as follows:

USCIS
P.O. Box 804625
Chieago, IL 60680-1029
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If you are the petitioner and you reside in Alabama, Arkansas,
Connecticut, Delaware, Flotida, Georgia, Kentucky, Louisiang,
Maine, Marylend, Massachusetts, Mississippi, New Hampshire,
New Jersey, New Mexico, New York, North Carolina, Oklahoma,
Pennsylvania, Puerto Rico, Rhode Island, South Carolina,
Tenncssee, Texas, Vermont, Virginia, U.S. Virgin [slands, West
Virginia, or District of Columbiz and you are filing only Form
1-130, mail the petition to the USCIS Lockbox Facility. The address
is as follows:

USCIS
P.O. Box 804616
Chiicago, 1L 606801029

NOTE: If the Form 1-130 petition is being filed concurrently with
Form 1-485, Application to Register Permanent Residence or Adjust
Status, submit both forms concurrently to:

U.S. Citizenship and Immigration Services
P.O. Box 805887
Chicago, IL 606804120

For private couriers (non USPS) deliveries:

t).S. Citizenship and Immigration Services
Attn: FBAS]

427 S. LaSalle - 3rd Floor

Chicago, IL 60605-1098

Petitioners residing abroad: If you live in Canada, file your petition
at the Vermont Service Center. Exception: If you are 2 U.S. citizen
residing in Canada, and you are petitioning for your spouse, child, or
parent, you may fik the petition at the nearest U.S. Embassy or
consulate, except for those in Quebec City, If you reside elsewhere

outside the United States file, your relative petition at the USCIS office

averseas or the U.S. Embassy or consulate having jurisdiction over the
area where you live. For further information, contact the ncarest U.S.
Embassy or consulats,

o

The filing fee for a Form is $355.
Use the following guidelines when you prepare your check or
money order for Form 1-130:

1. The check or money order must be drawn on a bank or
other financial institution located in the United States and
must be payable in U.S. currency; and

2. Make the check or money order payable to U.S.
Department of Homeland Security, unless:

A. If you live in Guam and are filing your petition
there, make it payable to Treasurer, Goam,

B. Ifyou live in the U.S, Virgin Islands and are filing
your petition there, make it payable to
Commissioner of Finance of the Virgin Isiands.

C. Ifyou live outside the United States, Guam, or the
U.S. Virgin Islands, contact the nearest U.S.
Embassy or consulate for instructions on the
method of payment,

NOTE: Please spell out U.S. Department of Homeland
Security; do not use the initials "USDHS" or "DUS."

How to Check i the Fees Are Correct

The form fee on this form is curcent as of the edition date
appearing in the lower right corner of this page. However,
because USCIS fees change periodically, you can verify if the
fees are corvect by following one of the steps below:

1. Visit our website at www.useis.gov, select
"Immigration Forms,” and check the appropriate fee;

2. Review the fee schedule included in your form package,
if you called us to request the form, or

3. Telephone our National Customer Service Center at
1-800-375-5283 and ask for the fee information,

When Will 2 Visa Become Available?

When a petition is approved for the husband, wife, parent, or
unmarried minor child of a United States citizen, these persons
are classified as immmediate relatives. They do not have to wai
for a visa number because immediate relatives are not subject to
the immigrant visa limit.

For alien relatives in preference categories, a limited number of
immigrant visas are issued each year. The visas are processed
in the order in which the petitions are properly filed and
accepted by USCIS. To be considered properly filed, a petition
must be fully completed and signed, and the fee must be paid.

For a monthly report on the dates when immigrant visas are
available, call the U.S. Department of State at (202) 663-1541,
or visit: www.travel.state.gov.

If you change your address and you have an application or
petition pending with USCIS, you may change your address
online at www.ascis.gov, click on "Change your address with
USCIS,"” and follow the prompts. Or you may complete and mail
Form AR-11, Alien's Change of Address Card, to;

U.S. Citizenship and Immigration Services
Change of Address

P.O. Box 7134

London, KY 40742-7134

For commercial overnight or fast freight services only, mail to:

U.S. Citizenship snd Immigration Services
Change of Address

1084-1 South Laure! Road

Loudon, KY 40744

Notice to Persons Filing for Spouses, If Married Less
Than Two Years

Pursuant to section 216 of the Immigration and Nationality

Act, your alien spouse may be granted conditional permanent
resident status in the United States as of the date he or she is
admitted or adjusted to conditional status by & USCIS officer.
Both you and your conditional resident spouse are required to file
Form 1-751, Joim Petition to Remove Conditional Basis of Alien's
Permanent Resident Status, during the 90-day period immediately
before the second anniversary of the daie your alien spouse was
granted conditional permanent resident status,
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Otherwise, the rights, privileges, responsibilites, and duties
that apply to ail other permanent residents apply equally to a
conditional permanent resident. A conditional perranent
resident is not limited to the right to apply for naturalization,
file petitions on behalf of qualifying relatives, or reside
permanently in the United States as an immigrant in
accordance with our Nation's immigration laws.

NOTE: Failure to file the Fonn 1-751 joint petition to remove
the conditional basis of the alien spouse's permanent resident
status will result in the termination of his or her penmanent
tesident status and initiation of removal proceedings.

L R S A

Acceptance. Any I-130 petition that is not properly signed or
accompanicd by the correct fee will be rejected with a notice that
the petition is deficient. You may correct the deficiency and
resubmit the petition. However, a rejected petition does not
retain a filing date. A petition is not considered propertly filed
until accepted by USCIS.

Initial Processing. Once the petition has been accepted, it wil
be checked for completeness, including submission of the
required initial evidence. If you do not completely fill out the
form or file it without the required inital evidence, you will not
establish a basis for eligibility, and USCIS may deny your
petition.

Requests for More Information. We may request more
information or evidence, or we may request that you appear at
a USCIS office for an interview. We may also request that
you submil the originals of any copy. We will return these
originals when they are no longer needed.

Decislon, The decision on Form I-130 involves a
determination of whether you have established eligibility for
the requested benefit. You will be notified of the decision in
writing.

To order USCIS forms, call our toli-free number at
1-800-870-3676. You can also get USCIS forms and
information on immigration laws, regulations, and procedures
by telephoning our National Customer Service Center at
1-800-375-5283 or visiting our internet website at www.uscis.
gov.

AsS an alternative to waiting in line for assistance at your local
USCIS office, you can now schedule an appointment through
our internet-based system, InfoPass. To access the system,
visit our websile, Use the InfoPass appointment scheduler and
follow the screen prompts to set up your appointment.
InfoPass gencrates an electronic appointment notice that
appears on the screen,

If you knowingly and willfully falsify or conceal a material
fact or submit a false document with this request, we will
deny the benefit you are filing for, and may deny any other
immigration benefit,

In addition, you will face severe penalties provided by law,
and may be subject to criminal prosecution.

We ask for the information on this form, and associated
evidence, to determine if you have established eligibility for
the immigration benefit for which you are filing. Our legal
right to ask for this information is in 8 U.S.C. 1255, We may
provide this information to other government agencies.
Failure to provide this information, and any requested
evidence, may delay a final decision or result in denial of
your request.

An agency may not conduct or sponsor an information
collection, and a person is not required to respond 10 a
collection of information unless it displays a currently valid
OMB control number, The public reporting burden for this
collection of information is estimated at 90 minutes per
response, including the time for reviewing instructions and
completing and submitting the form. Send comments
regarding this burden estimate or any other aspect of this
collection of information, including suggestions for reducing
this burden, to: U.S, Citizenship and Immigration Services,
Regulatory Management Division, 111 Massachusetts
Avenue, N.W., 3rd Floor, Suite 3008, Washington, DC
20529. OMB No. 1615-0012. Do not mail your application
to this address.

Chexklist

« Did you answer each question on the Form 1-130 petition?
* Did you sign and date the petition?

* Did you enclose the correct filing fee for each petition?
Did you submit proof of your U.S. citizenship or lawful
permanent residence?

¢ Did you submit other requircd supporting evidence?

If you are filing for your husband or wife, did you include:
¢ His or her photograph?

* Your completed Form G-325A7

* His or her Form G-325A%
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Department of Homeland Security
U.S. Citizenship and Immigration Services 1-130, Petition for Alien Relative
0 O O

OMB #1615-0012; Expires 01/31/1}

7. Other Names Used (including maiden name)

. DO NOT WRITE IN THIS BLOCK - FOR USCIS OFFICE ONLY
AR Action Stamp Fee Stamp
Section of Law/Visa Catxgory
201 (b) Spouse - [R-11CR-1
201(b) Cwild - IR-2/CR-2
201{b) Peremt - IR-
203(aX1) Unem S oe B - Fl-1
203(e)ZH AlSpause - F2-) Peution wys filod on: (priority dass)
203(e)ZXA) Chatd - F2-2 [ persocat taserview (] Proviousty Porwarded
20M(s)}2)(B) Unun. § or D - F24 Ll [ Bu.* A" File Reviewed L] 1485 Filcd Simultanocusty
203(a)3) Msziod § or D+ F3-1 [ Fietd tnvestigation [[] 204g) Resalved
[ 203(ax4) BrothessSinter - Pa-1 [T 203tax2%A) Resotved [ 203(g) Rasotvea
Remarks:
A. Relationship  You are the petitioner. Your relative is the beneficiary.
}.Tam Eiing this petition for my: 2. Are you related by adoption? 3. Did you gnia perimanent residence through sdoption?
(O] Hustand'Wife [ ] Parent [ ] BrothewsSister [ ] Chitd | [] Yes [ No [ ves [Ine
B. Information about you C. Information about your relative
1. Name (Family name in CAPS) (First) (Middie) 1, Name (Family name in CAPS)  {First) (Middic)
2 Address (Number and Street) (APt No) Z.Address (Number and Sirect) (Apt. No)
{Town or City) (Sture/Country) {Zip/Postal Code) {Tawn or City) (State/Country) {Zyp/Postal Code)
. T TSt/ Comuy) 3. Place of Blrih (Town ot Crty) “(SaeCountry)
N 4, Date of Birth 5 Gender 6. Marital Status 4. Date of Birth §. Gender 6. Marital Siatus
Male L marsies [ singie [ Mate (J Mamea [ singte
{(] Female (] widowed ["] Divorced [ Female ] widowed [ ] pivorced
7. Otber Names Used (including maiden name)

8.Date and Place of Present Marriage (1f married)

9. 1.5, Social Security Nwmber Way)

10. Alicn Registration Number

8. Date and Place of Present Marviage (if married)

T0,US. Socia) Securkty Number (1Lany) 10, Allen Regisiraton Number

R A —— —— e —
11, Naoee(s) of Prior Hushwod{s)Wive(s) 12, Date{s) Marriage(s) Ended . Nameiy) of )/ Wive(s N (7] 'O
13, Ifyou mre a U.S, citizen, complete the following: 13, Hxs your relative ever been In the U.S.? QL“ D No

My citizenship was acquired through (check one):
Birthwm the U.S.
[[] Naturalization. Give cerficate nwnber and date and place of issuance.

D Parents. Have you abinined a certificate of citizenship m your own name?
D Yes. Give certificate number, date and place of issuance. No

T lfwu are » Inwiul permasent revident uﬁ. complete the bllo;‘ng: -

Date and place of admission for or adjustmeni to lawful permenent
residence and class of admission.

. 14b. Did you gato permanent resident status through marsinge to a
. U.S. citizen or Iswtal permanent resident?

14. If your relutive is-cmrvently in the U.S., complese the following:
He or ahe arvived m a;
(visitor, student, stowaway, without inspection, ¢ic.)
Arrivat/Departure Record (1-94,

SRR EREE

Date sutdorized stay expired, or will expire, us
shovn on Form F-94 or [-95

15. Nainse and address of present employer (if any)

Date arrtved

Dwic s cuploysent Degan
16. Has your relutive ever beem under immigration proceedings?

O no ] Yes Where When
D Removal DExclusiordDepomtion D Rescission ngdim.j Proceedings

[:l Yes D No
INITVAL RECEIPT RESUBMITTED : Rog! ; d
T RELOCATED: Rec'd Sent QOMPLETED Appv'd Donied Rt

Form J-130 (Rev 0173 1/08)Y
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C. Information about your alien relative (continued)

17, List husband/wife and all children of your refative.
(Name) (Relationship) (Date of Birth) (Country of Birth)

18, Address (n the United States where your relative intends to live.

(Strect Address) (Town or City) (State)

19. Your relative’s address abroad. ((nclude street, city, provinoce and country) Phone Number (if any)

20. If your relative's mative aiphabet is other than Roman letters, write biis or her name and foreign address in the native alphabet.
(Name) Address (Include street, city, province and country):

21, i filing for your husband/wife, give last address at which you lived together. (Include street, city, province, if any, and country):
From: To:

22, Complete the informuation below if your relative is in the United States and will apply for adjustment of statua.
Your relstive is in the United States and will apply for adjustment of status to that of a lawful permenent resident at the USCIS office in:
If your relative is not eligible for adjustment of status, he or she will apply for a
visa abroad at the American consular post in:

(City) (State) (City) (Country
NOTE: Designation of an American embassy or consulate outside the country of your relative’s Jast residence does not guarantee acoeplance for
processiog by that post. Acceptance is at the discretion of the designated embassy or consulate,
D. Other information
1. If separate petitions are also being submitted for other relatives, give names of each and relationship.

2. Have you ever before filed a petition for this or any other alien? [} yes [[] No
If*Yes,* give name, place and date of filing and resulL

WARNING: USCIS investigates claimed relationships and verifies the validity of documents. USCIS seeks aiminal prosecutions when family
relationships are falsificd to obtain visas.
PENALTIES: By law, you may be imprisoned for not more than five years or fined $250,000, or both, for catering into 8 mariage contract for the

purpose of cvading any provision of the immigration laws. In addition, you may be fined up to $10,000 and imprisoned for up to five years, or both, for
knowlingly snd willfully falsifying or concealing & material fact or using any false document in submitting this petition.

YOUR CERTIFICATION: I centify, under penalty of perjury under the laws of the United States of America, that the foregoing is true and comect.
Furthermore, | authorize the release of any information from my records that the U.S. Citizenship and lmmigration Services needs to determine cligiblity
for the benefit that [ am seeking.

E. Signature of petitioner.
Date Phone Number ()

\

. Signature of person preparing this form, if other than the petitioner.
1 declare that | prepared this document at the request of the person ebove and that it is based on all information of which | have iy knowledge.

Print Name Signature Date

Address G-28 ID ar VOLAG Number, if say.

Form I-130 (Rey. 01731/08)Y Page 2




OMB Approval:  1205-0451 Application for Permanent Employment Certification
Expiration Date: 03/31/2008 ETA Form 9089

U.8. Dapartment of Labar

Please read and review the filing instructions before completing this form. A copy of the Instructions
can be found at http://www.forelgniaborcert.doleta.gov/pdi/9089inat. pdf

Employing or continuing to employ an alien unauthorized to work in the United States Is iltlegal and may
subject the employer to criminal prosecution, civil money penalties, or both.

A. Refiling Instructions

1. Are you sesking to utilize the filing date from a previously submitted O Yes a No
Application for Allen Employment Cartification (ETA 750)?
1-A. If Yes, enter the previous filing date

1-B. Indicate the previous SWA or local office cage number OR if not avaliable, spacify slate where case was
originally filed:

B. Schedule A or Sheepherder Information
1. is this appiication In support of 2 Schedule A or Sheepherder Occupation? ] O Yes o No

If Yes, do NOT send this application to the Department of Labor. All applications in support of Schedule A or
Shaepherder Occupations must be sent directly to the appropriate Department of Homeland Security office.

C. Employer Information (Headquarters or Main Office)
1. Employer's name

2. Address 1
Address 2
3. City State/Province Country Postal code
4. Phone number Extension
5. Number of employees 6. Year commenced business
7. FEIN {Federal Employer ldentification Number) 8. NAICS code

9, ls the employer a clasely held corporation, partnership, or sole proprietorship in
which the allen has an ownership interest, or is there a familial relationship batween QO Yes Q No
the owners, stockholders, partners, corporate officers, incorporators, and the alien?

D. Employer Contact Information (This section must be filled out. This Information must be different from the
agent or attomey Information listed In Section E).

1. Contact's Jast name First name Middle initlal

2. Address 1

Address 2

3. City State/Province Country Postal cade

4. Phone number Extension

5. E-mail address

ETA Form 9089 Page 1 of 10




OMB A'pprovalz 12050451 Application for Parmanent Employment Cerlification
Expiration Date: 03/31/2008 ETA Form 9089

U.S. Department of Labor

E. Agent or Attorney Information (If applicable)

1. Agent or attomey’s last name “First name Middie infllal

2. Firm name

3. Firm EIN 4. Phone number Extension

5. Address 1

Address 2

6. City State/Province Country Postat code

7. E-mail address

F. Prevalling Wage Information (as provided by the State Workforce Agency)

1. Prevaifing wage tracking number (if applicable) 2. SOC/O*'NET({OES) code
3. Occupation Title 4, Skilt Level
5. Prevailing wage Per: (Choose only one)
3 O Hour O Week O BiWeeky O Month Q  Year

8. Prevailing wage source (Choose only one)
O OES 1 CBA Q@ Employer Conducted Survey 0O DBA o SCA O Other

6-A. If Other is indicated in question 6, specify.

7. Determination date 8. Expiration date

G. Wago Offer Information

1. Offered wage '
From:; To: (Optional) Per. (Choose only one)
$ $ O Howr O Week DO BiWeekly 0O Month O Year

H. Job Opportunity information (Whare work will be performed)

[T Primary worksite (where work I8 10 be performed) address t

Address 2

2. City State Postal code

3. Jobtitle

4. Education: minimum level required:
Q None Q HighSchool Q Associate’s O Bachelors O Masters [ Doctorate Q Other

4-A. I Other is indicated in question 4, specify the education required:

4.8, Major field of study

5, Is tralning required in the job opportunity? 5-A. If Yes, number of monthe of training neqﬁirsd:
Q Yes a No

ETA Form 9089 Page 2 of 10
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OMB Approval.  1206-0451 Appiication for Permanent Employment Certification .
Expiration Date: 03/31/2008 ETA Form 9089 p

U.S. Department of Labor

H. Job Opportunity infformation Continued

5-B. Indicate the field of training:

6. Is expenence In the job offered required for the job?  8-A. If Yes, number of months experience required:
O Yes Q No

7. Is there an altemate field of study that i accaptable? O Yes a No

7-A. If Yes, specify the major field of study:

8. Is there an alternate combination of education and experience that is acceptabla? a Yes Q No

8-A. If Yes, specify the aliemate leve! of education required:
@ None Q@ High School Q Asscociate's O Bachelor's O Masters O Doctorate O Other

8-8. If Other is indicated In question 8-A, indicata the altemate lavel of education required;

8-C. If applicable, indicate the number of years experience acceptable in question 8:

9. Is aforeign educational equivailent acceptable? O Yes a No

10. 1s ekpeﬂame in an alternate occupation acceptable?  10-A. If Yes, number of months experience in atternate
occupation required:

2 Yes O No

10-B. Identify the job titie of the acceptable alternate occupation:

11. Job duties ~ if submitting by mail, add attachment if necessary. Job duties description must begin in this space.

12. Are the job opportunity’s requiremnents normal for the occupation?

IF the answer to this question Is No, e empioyer must be prepared to
provide documentation demonstrating that the job requirements are
supported by business necessity.

13. Is knowledge of a foreign language required to perform the job duties?

If the answer fo this question Is Yes, the empioyer must ba prepared to
provide documentation demonstrating that the language requirements
am supported by business necessity.

14. Specific skilis or ather requirements - Iif submitting by mail, add attachment if necessary. Skills description must
begin in this space.

ETA Form 9089 Page 3 of 10



OMB Approval: 12050451 Application for Permanent Employment Certification
Expiration Date: 03/31/2008 ETA Form 9089

U.S. Department of Labor

H. Job Opportunity Infermation Continued

15. Does this application involve a job oppertunity that includes a combination of

occupations?
16. Is the posttion identified in this application being offerad 1o the alien identifiled
in Section J? 0 Yes Q No
7. j e the alien to live on the loyer’ ises?
17. Does the job requir alien n the employer's premises Yes @ No
18. iIs the application for a live-in housshold domestic service worker? O Yes O No

18-A, If Yes. have the employer and the alien executed the required employment O Yes O No 0O NA
contract and has the smployer provided a copy of the contract to the allen?

I. Recruitment Information
a. Occupation Type — All must complete this section,

1. Is this application for a professional occupation, other than a college or
university teacher? Professional occupations are those for which a bachelor’s
degree (or equivalent) is nomally required.

2. |s this application for a college or university teacher?
If Yes, complete questions 2-A and 2-8 below, O Yes QO No

2-A. Did you select the candidate using a compadtitive recruitment and
selaction process? U Yes T No

2-B. Did you use the basic recruitment process for professional occupations?

O Yes QO No

b. Special Recruitment and Documentation Procedures for College and University Teachers —
Complets only if the answer to question .a.2-A is Yes.

3. Date alien selected:

4, Name and date of national professional journal in which advertisement was placed:

5. Specify additional recruitment information in this space. Add an attachment i necessary.

¢. Professional/Non-Professional information - Complete this section uniess your answer to question B.1 or

l.a.2-A is YES.
6. Start date for the SWA job order 7. End date for the SWA job order
8. Is there a Sunday edition of the newspaper in the area of intended employment? a  Yes a No

9. Name of newspaper (of gsneral circulation) in which the first advertisement was placed:

10. Date of first advertisament identified in question 9:

11, Name of newspaper or professional journal (if applicable) in which second advertisement was placed:
Q Newspaper Q Joumal

ETA Form 9089 Page 4 of 10



OMB Approval: 1205-0451 Application for Permanent Employment Certification
Expiration Date; 03/31/2008 ETA Form 9089

U.8. Department of Labor

I. Recrultment Information Continued

12, Date of second newspaper adverisement of date of publication of joumal identified in question 11

d. Professional Recruitment Information - Compiete If the answer to question L.a.1is YES or if the answer to
‘ {.a.2-8 Is YES. Compiete at {sast 3 of the ltems.

13. Dates advertised &t job fair 14. Dates of on-campus recruiting
From: To: From: To:
15. Dates posted on employer web site 16, Dates advertised with trade or professionatl organization
From: To: From: To:
17. Dates listad with job search web site 18. Dates listed with private employment firm
From: To! From: To:
19. Dates advertised with employee referral program _ 20. Dates advertised with campus placement office
From: To: From: To:
31, Datas adverfised with local of ethnic newspaper 22, Dates advertised with radio or TV ads
From: To: From: To:

¢. General Information — All must complete this section.

23. Has the employer recelved payment of any kind for the submission of this O Yes @ No

application?
23-A. If Yes, describe details of the payment inchuding the amount, date and purpose of the payment :

24. Has the bargairiing representative for workers In the occupation in which the O NA
alien will be employed been provided with notice of this filing at least 30 days a Yes B No
but not more than 180 days before the date the application is filed?

25, f there is no bargaining representative, has a notice of this filing been posted N
for 10 business days in a conspicuous location &t the place of amployment, O Yes O No O NA
ending at least 30 days before but not more than 180 days before the date the
apgplication is filed?

76. Has the smployer had a layoff in the area of intended employment in the
occupation invalved in this appiication or in a retated occupation within the six O Yes QO No
months immediately preceding the filing of this application?

26-A. If Yas, were the laid off U.S. workers rotified and considered for the job

‘opportunity for which cerlification |s sought?

Q Yes O No O NA

J. Allen Information (This section must be filled out. This information must be different from the agent
or attorney information listed in Section E).

1. Alisn's last name First name Full middle name

2. Current address 1

Address 2
3. City State/Province Country Postal code
4. Phone number of current residence
5. Country of cittzenship 6. Country of birth
7. Alien's date of birth 8. Class of admission
9. Alien registration numbar (A¥) 10, Alien admission number (1-84)

11. Education: highest lavel achieved relevant to the requested occupation:
O None O HighSchool O Assoclate's @ Bachelor's O Masies @ Doclote O  Other

ETA Form 9089 Page 5 of 10
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Approval:  1205-0451 Appiication for Permanent Empioyment Cerlification

U.S. Department of Labor

l._ J. Allen Information Continued

11-A. If Other indicated in question 11, specify

12.

Specify major fleld(s) of study

13.

Year relevant education compisted

14.

tnstitution where relevant education specified in question 11 was received

15.

Address 1 of conferring institution

Address 2

16.

City ' State/Province Country

Postal code

17.

Did the alien compiete the training required for the requasted job opportunity,
as indicated in question H.57

Yes

No

Q NA

18.

Does the alien have the experience as required for the requested job
opportunity indicated in question H.67

Yes

18.

Does the allen possess the altemnate combination of education and experience
as indicated in question H.87

Yes

No

20.

Does the alien have the experience in an altemate occupation specified in
guestion H.10?

Yes

No

21.

Did the allen gain any of the qualifying experience with the employer in a
position substantially comparable to the job opportunity requested?

Yes

No

o z

Did the employer pay for any of the alien’s education or training
necessary to satisfy any of the employer's job requirements for this position?

Yes

23,

Is the allen curently employed by the petitioning employer?

Yes

No

K. Alient Work Experience

List all jobs the allen has held during the past 3 years. Also list any other experience that qualtfies the alien for
the Job opportunity for which the employer Is sesking certification.

a
1.

Job 1

Employer name

2.

Address 1

Address 2

3.

City State/Province Country

Postal code

4.

Type of business 5. Jobtitie

8.

Start date 7. End date

8. Number of hours worked par week

ETA Form 9089

Page 6 of 10




OMB Approval: 1205-0451 Application for Permanent Employment Certification
Expiration Date: 03/31/2008 ETA Form 9089

U.S. Department of Labor

K. Allen Work Experlence Continued

9. Job details (duties performed, use of tools, machines, equipment, skills, qualifications, certifications, licenses, etc.
Include the phone number of the employer and the name of the alien's supervisor.)’

b. Job 2

1, Employer name

2. Address 1
[~ Address 2
3. City State/Province Country Postal code
4. Type of business 5. Job title
6. Staridate 7. End date - 8. Number of hours worked per week

9. Job details (dutles performed, use of toals, machines, equipment, skills, qualifications, certifications, licenses, etc.
Include the phone number of the employer and the name of the alien's supervisor.)

c Job

1. Employer name

2. Address 1

Address 2

3. City State/Provinee Country Postal code
4, Type of business 5. Job title

6. Start date 7. End date 8. Number of hours worked par week

ETA Form 9089 Page 70f 10



OMB Approval:  1205-0451 Appiication for Permanent Employment Certification
Expiration Date: 03/31/2008 ETA Forr 9089

U.S. Department of Labor

K. Allen Work Experience Continued

9. Job detalls (duties performed, use of tools. machinas, equipment, skills, qualifications, cedtifications, licenses, etc.
Include the phone number of the employer and the name of the alien’s supaervisor.)

L. Allen Declaration

1 declare under penalty of perjury that Sections J and K are true and correct. | understand that to knowingly furnish
false Information in the preparation of this form and any supplement thereto or to aid, abet, or counsel ancther to do 50 is
a federal offense punishable by a fine or imprisonment up to five years or both under 18 U.S.C. §§ 2 and 1001. Other
penalties apply as well to fraud or misuse of ETA immigration documants and to petjury with respect to such documents
under 18 U.8.C. §§ 1546 and 1621.

in addition, | further dectare under penaltly of perjury that | intend lo accept the posftion offered in Section H of this
application if a labor certification is approved and | am granted a visa or an adjustment of stetus based on this
appfication.

1. Alien's last name First name © Full middle name

2. Signature Date signed

Note — The signature and dats signed do not have (o be filled out whan electronically submitiing to the Dapartment of Labor for
processing, but must be completa when submitting by mall, if the appBcation is submitied electronically, any resulling certification
MUST be signed immediately upan receipt from DOL before it can he submitted to USCIS for final procassing.

M. Docla;Ion of Preparer

1. Was the application completed by the omployer?

If No, you must complete this section. Q Yes Q No

1 hareby certfy that | have prepared this application at the direct request of the employer Rsted in Section C and
that to the best of my knowledge the information contelined herein is true and cosrect. | understand that {o
knowingly fumish false information in the preparation of this form and any supplement theroto or to ald, abet, or counsel
another o do so is a federal offense punishabie by a fine, imprisonment up to five years or both under 18 U.5.C. §§ 2 and
1001, Other penaities apply as well to frasd or misuse of ETA immigration docurnents and o petjury with mSpect lo such
documents under 18 U.S.C. §§ 1546 and 1621.

2. Prepares’s last name First name Middle initia!
3. Title

mu address

5. Signature Date signed

Note — The signature and date signed do not have to be filled out when elsctronically submitting to the Depactment of Labor for
processing, but must be compiste when submitting by mail. If the application is submitted siactronically, any resulting certification MUST
be signed immedistely upon receipt from DOL before it can be submitted to USCIS for final processing.

ETA Form 9089 Page 80of 10




OMB Approval:  1205-0451 Application for Permanent Employment Certification
Expiration Date: 03/31/2008 ETA Form 9089

. - _ U.S. Department of Labor
' N. Employer Declaration

By virtue of my signature below, | HEREBY CERTIFY tha following conditions of employment:

The offered wage equals or exceeads the prevailing wage and | will pay at least the prevailing wage.
The wage is not based on commissions, bonuses or other incentives, unless | guarantees a wage paid on a
weeokly, bi-weskly, or monthly basis that equals or exceeds the prevalling wage.
) have enough funds available to pay the wage or salary offered the alien.
| will be able to place the alien on the payrull on or before the date of the alien’s proposed entrance into the
United States.
The job opportunity doss not involve unlawful discrimination by race, creed, color, nationat origin, age, sex,
religion, handicap, or citizenship.
The job opportunity is not:
a. Vacant because the former ocoupant is on striike or is baing locked out in the course of a labor disputs
involving a work stoppagse; or
b. Atissuein alabor dispute involving a work stoppage.
7. The job opportunity’s terms, conditions, and occupational environment are not contrary to Federal, state or focal
law.
8. The job opportunity has been and is clearly open to any U.S. worker,
9. The U.S. workers who applied for the job opportunity were rejected for lawful job-refated reasons.
10. The job opportunity Is for full-time, permanent employment for an smplayer other than the alien.

@ o Aw oo

1 hershy deaipnate the agent or attorney dentified in section € (if any) to represent me for the purpose of labor
certification and, by virtue of my signature in Block 3 below, | take full responsiblility for the accuracy of any
representations made by my agent or attomey.

1 declare under penalty of perjury that | have read and reviewed this application and that to the best of my knowledge
the information contained herein Is true and aceurate. ! understand that to knowingly furnish false information in the
preparation of this form and any supplement therato or to aid, abet, or counsel another (o do so is a federsl offenge
punishable by a fine or imprisonment up (o five years or both under 18 U.S.C. §§ 2 and 1001. Other penalfies apply as

. well to fraud or misuse of ETA immigration documents and o perjury with respect to such documents under 18 U.S.C.
§§ 1546 and 1621.
1. Last name First name Middle initial
2. Title
3. Signature Date signed

Note - The signature and date signed do not have to be filled out when electranically submitting to the Department of
Labor for processing, but must be complete when submitting by mall. If the application is submitted electronically, any
resulting cestification MUST be signed immediately upon receipt from DOL before it can be submitted to USCIS for final
processing.

0. U.S. Government Agency Use Only

Pursuant to the provisions of Section 212 (@aX5)A) of the immigration and Nationality Act, as amended, | heraby certify
that there are not sufficient U.S. workers available and the employment of the abave will not adversely affect the wages
and warking conditions of workers in the U.S. simlilarty employed.

Signature of Certifying Officer Date Signed

. Case Number Filing Dale
¥

ETA Form 9089 Page 9 0f 1O
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OMB Approval. 12050451 Application for Permanent Employmant Certification
Expiration Date: 03/31/2008 ETA Form 9089

U.S. Department of Labor

P. OMB Information Papearwork Reduction Act information Control Number 1205-0451

Persans are not required o respond to this collection of information unless it displays a currently valid OMB
control number. .

Respondent's reply to these reporting requirements is requived to obtain the benefits of permanent
employment certification {Immigration and Naticnality Act, Section 212(a)(5)). Public reporting burden for this
collection of information is estimated to average 1% hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing
and reviewing the collection of information. Send comments regarding this burden estimate to the Division of
Foreign Labor Certification * U.S. Department of Labor * Room C4312 * 200 Constitution Ave., NW *
Washington, DC * 20210,

Do NOT send the completed application to this address.

Q. Privacy Statement Information

In accordance with the Privacy Act of 1974, as amended (5 U.8.C. 552a), you are hereby notified
that the information provided herein is protected under the Privacy Act. The Department of Labor
{Department or DOL) maintains a System of Records titied Employer Application and Attestation
File for Permanent and Temporary Alien Workers (DOL/ETA-7) that includes this record.

Under routine uses for this system of records, case files developed in processing tabor
certification applications, labor condition applications, or fabor attestations may be released as
follows: in connection with appeals of denials before the DOL Office of Administrative Law
Judges and Federal courts, records may be released to the employers that filed such
applications, their representatives, to named alien beneficiaries or thelr representatives, and to
the DOL Office of Administrative Law Judges and Federal courts; and in connection with
administering and enforcing immigration laws and regulations, records may be released to such
agencles as the DOL Office of Inspector General, Employment Standards Administration, the
Department of Homeland Security, and the Department of State.

Further refevant disclosures may be made in accordance with the Privacy Act and under the
following circumstances: in connection with federal litigation; for law enforcement purposes: to
authorized parent locator persons under Pub, L. 93-647; to an infonmation source or public
authority in connection with personnel, security clearance, procurement, or benefit-related
matters; to a contractor or their employees, grantees or their employees, consultants, or
volunteers who have been engaged to assiet the agency in the performance of Federal activities;
for Federal debt collection purposes; to the Office of Management and Budget in connection with
its legislative review, coordination, and clearance activities; to a Member of Congress or their staff
in response to an inquiry of the Congressional office made at the written reguest of the subject of
the record; in connection with records management; and to the news media and the public when
a matter under investigation becomes public knowledgs, the Sdlicitor of Labor determines the
disclosure is necessary to preserve confidence in the integrity of the Department, or the Solicitor
of Labor determines that a legitimate public interest exists in the disclosure of information, unless
the Solicitor of Labor determines that disclasure would constitute an unwamranted invasion of

personal privacy.

ETA Form 9089 Page 1G0f 10




Department of Homeland Secwrity
U.S. Citizenship and Immigration Services

OMB No. 1615-001S; Exp. 10/31/08
Instructions for I-140, Immigrant
Petition for Alien Worker

M
Instructions

Please read these instructions carefully to properly complete this form. If you need more space to complete an answer, use 3
separate sheet(s) of paper. Write your name and Alien Registration Number (A #), If any, a¢ the top of each sheet of paper
and indicate the part and number of the item to which the answer refers.

This form is used to petition U.S. Citizenship and [mmigration
Services (USCIS) for an immigrant visa based on
employment.

A U.S. employer may file this petition for:
1.

3'

5

An outstanding professor or researcher, with at least three
years of experience in teaching or research in the academic
area, who is recognized intemationally as outstanding:

A. In a tenured o tenure-track position at 2 university or
institution of higher education to teach in the academic
arca; or

B. In a comparable position at a university or institution of
higher education to conduct research in the area; or

C. In a comparable position to conduct rescarch for a
private employer that employs at least three persons in
full-time research activities and which achieved
documented accomplishments in an academic field.

An alien who, in the three years preceding the filing of this
petition, has been employed for at Jeast one year by a firm
oF corporation or other legal entity and who secks to cater
the United States to continue 1o render services to the same
employer, or to a subsidiary or affiliate, in a capacity that is
managerial or executive.

A member of the professions holding an advanced degree
or an alien with exceptional ability in the sciences, arts, or
business who will substantially benefit the national
economy, cultural or educational interests, or welfare of the
United States.

. A skilled worker (requiring at least two years of

specialized training or expericnce in the skill) to perform
labor for which qualified workets are not available in the
United States.

A member of the professions with a baccalaureate degree.

. An unskilled worker (requiring less than two ycars of

specialized training or experience) to perform labor for
which qualified workers are not available in the United
States.

In addition, a person may file this petition on his or her own
behalf if he or she:

1. Has extraordinary ability in the sciences, ans, education,

business, or athletics demonstrated by sustained national or
international acclaim, whose achievements have been
recognized in the field; or

. Is a member of the profession holding an advanced degree

or is claiming exceptional ability in the sciences, arts, or
business, and is seeking an exemption of the requirement of
a job offer in the national interest (NIW).

Step 1. Fill Out the Form 1-140
1. Type or print legibly in black ink.
2,

If extra space is needed to complete any item, attach a
continuation sheet, indicate the itern number, and date and
sign each sheet,

3. Answer all questions fully and accurately. State that an
_item is not applicable with "N/A." If the answer is none,
write "none."
Step 2. General requirements

Inithl Evidence.

1. Ifyou are filing for an alien of extraordinary ability in

the sciences, arts, education, business or athletics:

You must file your petition with evidence that the alien has
sustained national or international acclaim and that the
achievements have been recognized in the field of

expertise.

A. Evidence of a one-time achievement (i.c., a major,
internationally recognized award); or
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B. At least three of the following:

1. Receipt of lesser nationally or internationally
recognized prizes or awards for excellence in the
field of endeavor;

2. Membership in associations in the field which
require outstanding achievements as judged by
recognized national or intemational experts;

3. Published material about the alien in professional or

major trade publications or other major media;

4. Participation on a panel or individually as a judge of

the work of others in the field or an allied field;

8. Original scientific, scholarly, artistic, athletic, or

business-related contributions of major significance

in the field;

Authorship of scholarly articles in the field, in

professional or major trade publications or other

major media;

7. Display of the alien's work at artistic exhibitions or
showcases;

8. Evidence that the alien has performed in a leading
or critical role for organizations or establishments
that have distinguished reputations;

6

9, Evidence that the alien has commanded a high
salary or other high remuneration for services;

10. Evidence of commercial successes in the
performing arts, as shown by box office receipts or
record, casette, compact disk, or video sales.

C. If the above standards do not readily apply to the
alien's occupation, you may submit comparable
evidence to establish the alien’s eligibility; and

D. Evidence that the alien is coming to the United States
to continue work in the area of expertise. Such
evidence may include letter(s) from prospective
employer(s), evidence of prearranged commitments
such as contracts, Or a statement from the alien
detailing plans on how he or she intends to continue
work in the United States.

2. A U.S. employer filing for an cutstanding professer or
researcher must file the petition with:

A. Evidence that the professor or researcher is recognized
internationally es outstanding in the academic field
specified in the petition, Such evidence shall consist of
at least two of the following:

1. Receipt of major prizes or awards for outstanding
achievement in.the academic field;

2. Membership in associations in the academic field,
which require outstanding achievements of their
members;

3. Publishesi material in professional publications
written by others aboul the alien's work in the
academic field;

4. Participation on a panel, or individually, as the
judge of the work of others in the same or an allied
academic field;

8, Original scientific or scholarly research
contributions to the academic field; or

6. Authorship of scholarly books or articles, in
scholarly journals with international circulation, in
the academic field.

B. Evidence the beneficiary has at least three years of
experience in teaching and/or research in the academic
field; and

C. Ifyou are a university or other institution of higher
education, a letter indicating that you intend to employ
the beneficiary in a tenured or tenure-track position as
a teacher or in a permanent position as a researcher in
the academic field; or

D. If you are a private employer, a letter indicating that
you intend to employ the beneficiary in a permanent
research position in the academic ficld, and evidence
that you employ at least three full-time researchers and
have achieved documented accomplishments in the

field.

3. A U.S. employer filing for a multinational executive or
manager musyt file the petition with a statewent which
demonstrates that:

A. If the worker is now employed outside the United
States, that he or she has been employed outside the
United States for at Ieast one year it the past three
years in an executive or managerial capecity by the
petitioner or by its parent, branch, subsidiary or
affiliate; or, if the worker is already employed in the
United States, that he or she was employed outside the
United States for at least one year in the three years
preceding admission as a nonimmigrant in an executive
or managerial capacity by the petitioner or by its
parent, branch, subsidiary or affiliate;

B. The praspective employer in the United States is the
same employer or a subsidiary or affiliate of the firm or
corporation or other legal entity by which the alien was
employed abroad;
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C. The prospective United States employer has been
doing business for at least one year; and

D. The alien is to be employed in the United States in a
managerial or executive capacity, A description of the
duties to be performed should be included.

4, A U.S. employer filling for a member of the professions

with on advanced degree or a person with exceptional
abitity In the sciences, arts or business must file the
petition with:

A. A labor certification (see General Evidence), or a
request for a waiver of a job offer because the
employment is deemed to be in the national interest,
with documentation provided 1o show that the
beneficiary's presence in the United States would be in
the national interest; and cither:

1. An official academic record showing that the alien
has a U.S. advanced degre or an equivalent foreign
degree, or an official academic record showing that
the alien has a U.S. baccalaureate degree or an
equivalent foreign degree and letters from current or
former employers showing thal the alien has at least
five years of progressive post- baccalaureate
experience in the specialty; or

2. At least three of the following:

a. An official academic record showing that the
alien has a degree, diploma, certificate, or similar
award from an institution of learning relating 1o
the area of exccptional ability;

b. Letters from current or former employers
showing that the alien has at Jeast ten years of
full-time experience in the occupation for which
he or she is being sought;

¢. A license to practice the profession or
certification for a particular profession or
occupation;

d. Evidence that the alien has commanded a salary,
or other remuneration for services, which
demonstrates exceptional ability;

e. Evidence of membership in professional
associations; or

{. Evidence of recognition for achievements and
significant contributions to the industry or field
by peers, govemmental entities, or professional or
business organizations.

3. If the sbove standards do not readily apply to the
alien's occupation, you may submit comparable
evidence to establish the alien's cligibility.

S, A U.S. employer filing for a skilled worker must file the

petitlon with:
A. A labor certification (see General Evidence); and

B. Evidence that the alien meets the educational, training,
or experience and any other requirements of the labor
certification (the minimum requirement is two years of
training or experience).

6. A U.S. employer filing for a professional must file the

petition with:
A. A labor certification (see General Evidence);

B. Evidence that the alien holds a U.S. baccalaureate
degree or equivalent foreign degree; and

C. Evidence that a baccalaureate degree is required for
entry into the occupation.

7. A U.S. employer filing for an unskitled worker must file
the petition with:

A. A labor certification (see General Evidence); and

B. Evidence that the beneficiary meets any education,
training, or experience requirements required in the
labor certification.

General Evidence.
1. Labor certification.

Petitions for certain classifications must be filed with a
certification from the U.S. Department of Labor or with
documentation to establish that the alien qualifies for one
of the shortage occupations in the Department of Labor's
Labor Market Information Pilot Program or for an
occupation in Group I or IJ of the Department of Labor's
Schedule A.

A certification establishes that there are not sufficient
workers who are able, willing, qualified, and available at
the time and place where the alien is to be employed and
that employment of the alien, if qualified, will not
adversely affect the wages and working conditions of
similarly employed U.S. workers. Application for
certification is made on Form ETA-750 and is filed at the
local office of the State Employment Service. If the alien is
in a shortage occupation, or for a Schedule A/Group ] or [
accupation, you may fite a fully completed, uncertified
Form ETA-750 in duplicate with your petition for
determination by the USCIS that the alien belongs to the
shortage occupation.
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NOTE: When filing for a Schedule A/Group I or Il
accupation, the petitioner must include evidence of having
complied with the Department of Labor regulations at 20
CFR 656.222(b¥2), which require that the position or
positions be properly posted for a minimum of ten
consecutive days.

2. Ablliy to pay wage.

Petitions which require job offers must be accompanied by
evidence that the prospective U.S. employer has the ability
to pay the proffered wage. Such evidence shall be in the
form of copies of annval repons, federal tax returns, or
audited financial statements.

In & case where the prospeciive U.S. employer employs
100 or more wortkers, a statement from a financial officer
of the organization which establishes ability to pay the
wage may be submitted, In appropriate cases, additional
evidence, such as profit/loss statements, bank account
records, or personnel records, may be submitted.

Translarions, Any document containing foreign language
submitted to the Service shall be accompanied by a full
English language translation which the translator has certified
as complete and accurate, and by the translator's certification
that he or she is competent to translate from the foreign
language into English.

Capies. Unless specifically required that an original
document be filed with an application or petition, an ordinary
legible photocopy may be submitted. Original documents
submitred when not required will remain a part of the record,
even if the submission was not required.

ling A 1] 0

The filing addresses provided on this form reflect the most current
information as of the date this form was last printed. If you are
filing Form I-140 more than 30 days after the latest edition date
shown in the lower right-hand comer, please visit us online at
www.uscis.gov before you file, and check the Forms and Fees
page to confirm the correct filing address and version curvenitly in
use. Check the edition date located in the lower right-hand corner
of the form. If the edition date on your Form 1-140 matches the
edition date listed for Form I-140 ox the online Forms and Fees
page, your version is current and will be accepted by USCIS. If
the edition date on the online version is later, download a copy
and use the online version, If you do not have Intemnet access, calf
Customer Service at 1-800-375-5283 10 verify the current filing
address and edition date. Improperly filed forms will be
rejected, and the fee returned, with instructions to resubmit
the entire (illng using the current form instructions,

Where to File

Certain Form l-l40 filings may be electronically filed (E-
Filed) with USCIS. Please view our website &t www.uscis,
gov for a list of who is eligible to e-file this form and
instructions.

Premium Processing

If you are requesting Premium Processing Services for Form
[-140, you must also file Form 1-907, Request for Premium
Processing Service. Send the Forms 1-140 and 1-907 together
10 the address listed in the Form 1-907 Filing instructions.
NOTE: Before you file the I-907/1-140 package, please
check the Premium Processing Service page, a link to which
can be found on the “*Services & Benefits” page, on the
USCIS website at www.uscis.gov to determine whether you
may request Premium Processing for the requested
classification.
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For Form I-140 filed alone, mail the form to:

USCIS Nebraska Service Center
P.O. Box 87140
Lincoln, NE 68501-7140

For Form 1-140 filed concorrently with Form [-485,
Application to Register Permanent Residence or Adjust
Status, mail your forms package to:

USCIS Nebraska Service Center
P.O. Box 87485
Lincoln, NE 68501-7485

Texas Servi r Fili

File Form [-140 with theTexas Service Center i the
beneficiary will be employed permancntly in:

Alabama, Arkansas, Connecticut, Delaware, the District of
Columbia, Florida, Georgia, Kentucky, Louisiana, Maine,
Maryland, Massachusetts, Mississippi, New Hampshire,
New Jersey, New Mexico, New York, North Carolina,
South Carolina, Oklahoma, Pennsylvania, Puerto Rico,
Rhode Island, Tennessee, Texas, Vermont, Virginia, U.S.
Virgin Islands or West Virginia.

For Form 1-140 filed alone, or concurrently with Form [-485,
Application to Register Permanent Residence or Adjust
Statug, mail your forms package to:

USCIS Texas Service Center

P.0O. Box 852135

Mesquite, TX 75185
Note on E-Filing

If you are e-filing this application, it will automaticzily be
routed to the appropriate Service Center, and you will receive
a receipt indicating the Jocation to which it was routed. This
location may not necessarily be the same center shown in the
filing addresses listed above. For e-filed applications, it is
very important to review your filing receipt and make specific
note of the receiving location. All further commuuication,
including submission of sypporting documents, should be
dirccted to the receiving location indicated on your e-filing
receipt.

The filing fee for a Form 1-140 is $475.00.

Use the following guidelines when you prepare your ¢check or
money order for the Form |-140 fee:

1. The check or money order must be drawn on a bank or
other financial institution located in the United States and
must be payable in U.S. currency; and

2. Make the check or money order payable to U.S.
Department of Homeland Security, unless:

A. Ifyou live in Guam and are filing your petition
there, make it payable to Treasurer, Guam.

B. If you live in the U.S, Virgin Islands and are filing
your petition there, make it payableto
Commissioner of Finance of the Virgin Isiands,

NOTE: Please speil out U.S, Department of Homeland
Security; do not use the initials "USDHS" or "DHS."

Notice to Those Making Paymeut by Check. If you send us
a check, it will be converted into an electronic funds transfer
(EFT). This means we will copy your check and use the
account information on it to electronically debit your account
for the amount of the check. The debit from your account will
usually teke 24 hours, and will be shown on your regular
account statement,

You will not receive your original check back. We will
destroy your criginal check, but we will keep a copy of it. If
the EFT cannot be processed for technical reasons, you
authorize us to process the copy in place of your original
check. Ifthe EFT cannot be completed because of
insufficient funds, we may try to make the transfer up to two
times.

How to Check If the Fees Are Correct.

The form fee on this form is current as of the edition date
appearing in the lower right comer of this page.
However, because USCIS fees change perjodically, you
can verify if the fees are correct by following one of the
steps below:

1. Visit our website at www.uscls.gov, select
"Immigration Forms" and check the appropriate fee;

2. Review the Fee Schedule included in your form
package, if you called us to request the form; or

3. Telephone our National Customer Service Center at
1-800-375-5283 and ask for the fee information.
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If you change your address and you have an application or
petition pending with USCIS, you may change your address
on-line at www.uscis.gov, click on "Change your address with
USCIS" and follow the prompts or by completing and mailing
Form AR-1I, Alien's Change of Address Card, to:

U.S. Chtizenship and Immigration Services
Change of Address

P.Q. Box 71

London, KY 40742-7134

For commercial overnight or fast freight services only, mail
to:

U.S. Citizenship and Immigration Services
Change of Address

1084-1 South Laarel Road

London, KY 40744

Any Form 1-140 that is not signed or accompanied by the
correct fee, will be rejected with a notice that the Form
1-140 is deficient. You may correct the deficiency and
resubmit the Form [-140. An application or petition is not
oonsidered properly filed until accepted by USCIS,

Initial processing. Once a Form I-140 has been accepted, it
will be checked for completness, including submission of the
required initial evidence. If you do not completely fill out the
form, or file it without required initial evidence, you will not
establish a basis for eligibility and we may deny your Form
I-140.,

Requests for more iuformation or interview. We may
request more¢ information or evidence, or we may request that
you appear at a USCIS office for an interview. We may also
request that you submit the originals of any copy. We will
return these originals when they are no longer required.

Decision. The decision on a Form 1-140 involves a
determination of whether you have established eligiblity for
the requested benefit. You will be notified of the decision in
writing.

Meaning of petition approval. Approval of a petition
means you have established that the person you are filling for
is cligible for the requested classification.

This is the first step towards permanent residence. However,
this does not in itself grant permanent residence or
employment authorization. You will be given information
about the requirements for the person (o receive an immigrant
visa or to adjust status after your petition is approved.

Instructions for Industry and Occupation Codes.

NAICS Code. The North American Industry Classification
System (NAICS) code can be oblained from the U.S.
Department of Commerce, U.S. Census Bureau at (www.
census.gov/iepcd/wwwinaics.iuml), Enter the code from left to
right, one digit in each of the six boxes. If you use a code
which is less than six digits, enter the code left to right and
then add zeros in the remaining unoccupied boxes.

The code sequence 33466 would be entered as:
|[3[3]4f6]6]0]
The code sequence 5133 would be entered as:

ERNERERKRY

SOC Code. The Stendard QOccupational Classification (SOC)
System codes can be obtained from the Department of Labor,
U.S. Bureau of Labor Statistics (http://stats.bls.gov/soc/
socguide.htm). Enter the code from left to right, one digit in
each of the six boxes. If you use a code which is less than six
digits, enter the code left to right and then add zeros in the
remaining wnoccupied boxes.

The code sequence 19-1021 would be entered as:
LL{of—{1]of21]
The code sequence 15-100 would be entered as:

[1[S]—{1]ojofo]

To order USCIS forms, call our toll-free number at
1-800-870-3676. You can also get USCIS forms and
information on immigretion laws, regulations and procedures
by telephoning our National Customer Service Center at
1-809-375-5283 or visiting our intermet website at www.uscls.

gov.
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As an altenative to waiting in line for assistance at your local
USCIS office, you can now schedule an appointment through
our internet-based system, InfoPass. To access the system,
visit our website. Use the InfoPass appointment scheduler and
follow the screen prompts to set up your appointment,
InfoPass generates an electronic appointment notice that
appears on the screen.

g

If you knowingly and wilifully falsify or conceal a material
fact or submit a false document with this Form I-140, we will
deny the Form Form [-140 and may deny any other
immigration benefir.

In addition, you will face severe penalties provided by law and
may be subject to criminal prosecution.

We ask for the information on this form, and associated
evidence, to determine if you have established eligibility for
the immigration benefit for which you are filing, Our legal
right to ask for this information can be found in the
Immigration and Nationality Act, as amended. We may
provide this information to other government agencics. Failure
to provide this information, and any requested evidence, may
delay a final decision or result in denial of your Form I-140.

An agency may not conduct or sponsor an information
collection and 2 person is not required ko respond to a
collection of information unless it displays a currently valid
OMB control number. The public reporting burden for this
collection of information is estimated at 60 minutes per
response, including the time for reviewing instructions,
completing and submitting the form. Send comments
regarding this burden estimate or any other aspect of this
collection of information, including suggestions for reducing
this burden, to: U.8. Citizenship and Immigration Services,
Regulatory Management Division, 111 Massachusetts
Avenue, N, W., 3rd Floor, Suite 3008, Washington, DC 20529.
OMB No. 1615-0015. Do not mall your application to thix
address.
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QMB No. 1615-001S; Exp. 10/31/08
Form I-140, Immigrant

Deparement of Homeland Security
U.S. Citizenship and fmmigration Services Petition for Alien Worker
START HERE - Please type or print in black ink. For USCIS Use Ouly
Part 1. Information about the person or organization ﬁling this petition, If | Returned Receipt
an individual is filing, use the top name linc. Organizations should use the second line.
Family Name (Last Namc) Given Name (Fust Name) Full Middle Name Date
L il 1L |
Company of Organization Name¢ Date
1 Resubmitted
Address: (Street Number and Name) Suite #
|  [Be
Attn:
L | [ Pate
City State/Province Reloc Sent
l L |
Country Zip/Postal Code Date
Date
Reloc Rec'd
a Pen type. Date
This petition Is being filed for: (Check one.)
8. [7] Analien of extrzordinary ability. Date
b. (7] Anoutatanding professor or researcher. Classification: .
¢ [ A multinational cxecutive or manager. O 2'2;(::‘);] XA) Alien of Extraordinary

d. [T] A member of the professions holding 21 advanced degrec or an alien of exceplional
ability (who is NOT secking 3 National Imerent Waiver).

'S D A professional (at a minimum, possessing a bachelor’s degree ora foreign degree
cquivalent to a U.S, bachelors degree) or a skilled worker (requiring at feast ewo years of
specialized training or experience).

1 |:] (Reserved.)

& [] Any other wotker (requiring less than two years of traiming or experience).

h D Soviet Scientist.

i An alien applying for a National Intcrest Waiver (who IS a member of the professions
holding an advanced degree oran alien of exceptional ability).

Part 3. Information about the person you are filing for.

(] 203(b)(1XB) Owstanding Professor or

Rescarcher

[J 203(b) 1XC) Multi-National Executive or
Manager

[ 203(b)2) Member of Professions w/Adv.
Degree or Bxceptional Ability

] 203 X3XANXi) Skilled Worker

] 2030X3XAXii) Professional

[:] 203X 3INAXiii) Other Worker

Certification:
[ National Interest Waiver (NIW)

[[] Schedule A, Group I

Family Name (Last Name) Given Name (First Name) Full Middle Name (] Schedule A, Group If
Ad@ress: (Sweet Number and Name) AT Priority Date | Consulate
Jl | {Concurrent Filing:

C/0: {in Carc Of)

[ ‘ ]} [ 1485 filed concurrently.
- PO

F = : j [ = = Remarks

Country Zip/Postal Code E-Mail Address (if any)

C | » )| |- }

Daytime Phone # (with area/country codes) Date of Birth (mm/dd/yyyv) Action Block

City/Towr/Village of Birth Stae/Province of Birth Couniry of Birth

L—‘N‘m_'ﬁir L

C £ Mati Citt i A # (if any) U.S, Soctal Security # (ifa
SR S 2 ey, CLEEL LI To Be Completed by

1-94 # (4rrival/Departure Document)

Date Staws Expires (mm/dd/yyyy)

Attorney or Represeniative, if any.

(1 Fill in box if G-28 is attached
- to represent the applicant.

ATTY State License #
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. Part4. Processing Information,

1. Please complete the following for the person named in Part 3: (Check one)

7] Alien will upply for a visa abroad at the American Embassy or Consulale at:
City Foreign Comtry

[[] Alien is in the United States and will apply for adjustment of status to that of lawful permanent resident. ~
Alicn's country of current residence or, if now in the U1.S., last permanere residence 2broad.

2. If you provideda U.S. address in Part 3, print the person's foreign address:
). If the person's native alphabet is other than Romen letters, write the person's foreign name and address in the native alphabet:

4. Are any other petition(s) or application(s) being filed with this Form I-1407 0 Form 1485 D Form 1-765

|

[One [ Yesdcheckallhatapely) 3 Fomn 1131 [] Other- Auach an explanstion,
5. Is the person you are filing for in removal proceedings? [ No O Yes-Attach an explanation.
6. Has any oumigrant visa petition cver been filed by or on behalf of this person? [ Ne [ Yes-Atach an explanation.
If you answered yes to any of these questions, please provide the case number, office location, date of decision and disposition of the decision on a
separate sheet(s) of paper.
Part S. Additional information about the petitioner.
1. Type of petitioner (Check one.)

[:l Employer D Self [:] Other (Explain, ¢.g., Permanent Resident, U.S. citizen or any other person filing on behalf of the alicn.)

. [ |

* 2. If s company, give the following:

Type of Business Date Established (mm/dd5yy) Current Number of Employeés
L 1L i L |
Gross Anneal Income Net Annual Income NAICS Code
[ _ I B A S O I
DOL/ETA Case Number | 1

3. If an mdividual, give the following:
Qccupation Armuzl [ncome

L _|

Part 6. Basic information about the proposed employment,

1. Job Tile. 2. SOC Code
L. | I N B D I
3. Nontcghnical Description of Job

4. Address where the person will work if different from address in Part 1.

5. Is this a full-time position? 6, If the answer to Number 5 is "No," how many hows per week for the position?
O Yes O No l ‘l
. 7. Is this & permanent position? 8. Is this a new position? 9. Wages per week
N
' [J Y [] No [ Yes [J No s ]
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Part7. Information on spouse and all children of the person for whom you are filing.

List husband/wife and all children relnted to the individual for whom the petition is being filed. Provide an attachment of additional family
members, if needed.

Name (Firsv/Middle/Last) Relationship Date of Birth (mm/dd’)yy) Country of Birth

Read the infarmation on penaities in the instructions before completing this section. If someone heiped you prepare this

Part8. Siguature.. pedtion, he or she must complete Part 9.

I certify, under penalty of perjury under the laws of the United States of America, that this petition and the evidence submitted with it are all true and
cotrect. 1authorize U.S. Citizenship and Imnugration Services to release w other govyemment agencics any information from my USCIS (or former
INS) records, if USCIS determines that such action i necessaty to determine eligibility for the benefit sought.

Petitioner's Signature Daytime Phone Number (4rea/Couniry Codes) E-Mall Address
Print Name Date (mmv/dd/vyyy)

L l

NOTE: ¥'you do not fully complete this form or fail to submit the required documens listed in the instructions, a final decision on your petition
may be delayed or the petition may be denjed.

Part9. Signature of person preparing form, if other than ahove. (Sigs below.)

I declare that [ prepared this petition at the request of the above person and itis based on all information of which [ have knowledge.
Attorney or Representative: In the event of a Request for Evidence (RFE), may the USCIS contact you by Fax or BE-mail? D Yes [] No
Siguatare Print Name Date (mm/ddAnyy)

I L l

Firm Name and Address

Daytime Phone Number (4rea/Country Codes) Fax Number (Area/Country Codes} E-Mait Address

I 1l
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OMB No. 1615-0023, Expires 09/30/08
Instructions for [-485, Application to Register

Department of Homeland Security . .
U.S. Citizenship and Immigration Services Permanent Residence or Adjust Status
e ———SA————————————————————— e e e e ]

U fili r
The filing addresses provided on this form reflect the most current information as of the date this form was last printed. If you are
filing Form 1-485 more than 30 days after the latest edition date shown in the lower right-hand comer, please visit our website at
www.uscis.gov before you file, and check the Forms and Fees page to confirm the correct filing address and version currently in use.
Check the edition date located at the lower right-hand corner of the form. If the edition date on your Form [-485 matches the edition
date listed for Form I-485 on the online Forms and Fees page, your version is current and will be accepted by USCIS. If the edition
date on the onfine version is later, download a copy and use the online version. If you do not have internet access, call the Nationa)
Customer Service Center at 1-800-375-5283 to verify the current filing address and edition dste. Improperly flled forms will be
rejected, and the fee returned, with instructions to resubmit the entire filing using the current form instructions.

B. I the spouse or child is residing abroad, the person
adjusting status in the United States should file the
Form 1-824, Application for Action on an

This form is used by a person who is in the United States to Approved Application or Petition, concurrently
apply to U.S, Citizenship and Tmmigration Services (USCIS) with the principal's adjustment of status application to
to adjust to permanent resident status or register for permanent allow the derivatives to immigrate to the United
residence. States without delay if the principal's adjustment of

status application is approved. The fee submitted
with the Form [-824 will not be refanded (€ the
principal's adjustment is uot granted,

This form may also be used by certain Cuban nationals to

request a change in the date that their permanent residence

began.

3. Based on admission as the fiancé(e) of 2 U.S.
citizen and subsequent marriage to that citizen.

A, You may apply to adjust status if you were admitted to
the United States as the K-1 fiancé(e) of a United

1, Based on an immigrant petition.

You may apply to adjust your staws if: States citizen and you merried that citizen within 90
L . L. . . days of your entry.
A. Animmigrant visa number is immediately available to
you based on an approved immigrant petition; or B. If you were admitted as the K-2 child of such a
fiancé(e), you may apply to adjust status based on
B. You are filing this application with a completed your parent's adjustment application.
relative petition, special immigrant juvenile petition or
special immigrant military petition which if approved 4. Based on asylum status,
would make an immigrant visa number immediately \
available to you. You may apply to adjust status after you have been
granted asylum in the United States if you have been
2. Based on being the spouse or child (derivative) - physically present in the United States for one year after
at the time another adjustment applicant the grant of asylum, proVIdec} you still qualify as an
(principal) files to adjust status or at the time a asylee or as the spouse or child of a refugee.
person is g,nlnted permanent resident status in an S. DBased on refug“ status.

immigrant category that allows derivative status

for spouses snd children. You may apply to adjust status after you have been

admitted as a refugee and have been physically present in
A. If the spouse or child is in the United States, the the United States for one year following your admission,
individual derivatives may file their Form 1-485 provided that your status has not been terminated,
adjustment of status applications concurrently with the .
Form 1-485 for the principal applicant, or file the 6. Based on Cuban citizenship or nationality.
Form 1-48S5 at anytime after the principal is approved, You may apply to adjust status if:

ifa visn number is avallable A. You arc a native or citizen of Cuba, were admitted or

paroled into the United States after Janvary |, 1959,
and thereafter have been physically present in the
United States for at least one year; or
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7.

a.

B. You are the spouse or unmarried child of a Cuban
described above and regardiess of your nationality,
you were admitted or paroled afier January 1, 1959,
and thereafter have been physically present in the
United States for at least one year.

Applying to change the date on which your
permanent residence began.

1f you were granted permanent residence in the United
States prior to November 6, 1966, and are a pative or
citizen of Cuba, or you are the spouse or unmarried child
of such an individual, you may ask to change the date your
lawful permanent residence began 1o your date of arrival in
the United States or May 2, 1964, whichever is later.

Based on continuous residence since
before January 1, 1972,

You may apply for permanent residence if you have
continuousty resided in the United States since before
January 1, 1972, This is known as "Registry."

9. Other basis of eligibility.

10.

If you are not included in the above categories, but believe
you may be eligible for adjustment or creation of record of
permanent residence, contact our National Customer
Service Center at 1-800-375-5283 for information on how
10 use the internet to make an application at your local
USCIS office.

Who Is Net Eligible to Adjust Status.

Unless you are applying for creation of record based on
continuous residence since before January 1, 1972, or
adjustment of status under a category in which special
rules apply (such as 245(i) adjustment, asyjum
adjusument, Cuban adjustment, special immigrant Juvmnle
adjustment, or special immigrant military personnel
adjustment), you are wot eligible for adjwstment of
status if any of the following apply to you:

A. You entered the United States in transit without a visa;

B. You entered the United States as @ nonimmigrant
crewman;

C. You were not admitted or paroled following inspection
by an immigration officer;

D.  Your authorized stay expired before you filed this
application;

E. You were employed in the United States, without
USCIS authorization, prior to filing this application;

F. You failed to maintain your nonimmigrant status,
other than through no fauit of your own or for
technical reasons; unless you are applying becausc
you are:

10.

1L

12,

1.  An immediate relative of a United States citizen
(parent, spouse, widow, widower or unmarried
child under 21 years old);

2. A K-l fiancé{e) or a K-2 fiancé{e) dependent who
married the United States petitioner within 90 days
of admission; or

3. AnH or I nonimmigrant or special immigrant
(foreign medical graduates, intemational
organization employees or their derivative family
members);

You were admitied as a K-1 fiancé(e). but did not marry
the U.S. citizen who filed the petition for you, or you
were admitted as the K-2 child of a fiancé(¢) and your
parent did not marry the United States citizen who filed
the petition;

You are or were 8 J-1 or J-2 exchange visitor and are
subject t the two-year foreign residence requirement and
you have not complied with or been granted a waiver of
the requirement;

You have A, E or G nonimmigrant status or have an

occupation that would allow you to have this status,
unless you wmpmc Form 1-508 {I-508F for French
nationals) to waive diplomatic rights, privileges and
immunities and, if you are an A or G nonimmigrant,
unless you submit a completed Form [-566;

You were admitted to Guam as a visitor under the Guam
visa waiver program;

You were admitted to the United States as a visitor under
the Visa Waiver Program, unless you are applying
because you are an immediate relative of a U.S. citizen
(parent, spouse, widow, widower or unmarvied child
under 21 years old); or

You are already a conditional permanent resident.

.?-“”"‘5&1.1-2? 38

B SR

Fill Out the Form 1485

1. Type or print legibly in black ink,

2. If extra space is needed to complete any item, attach a
continuation sheet, indicate the item number, and date and
sign cach sheet.

3. Answer all questions fully and accurately. State that an
item is not applicable with "N/A." If the answer is nong,
writ¢ "none."”

4. You must file your application with the required Initial

Evidence described below. Your application must be
propetly signed and filed with the comrect fee. If you are
undet 14 years of age, your parent o guardian may sign
your application.
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Fransiations. Any document containing foreign language
submitted to the Service shall be accompanied by a full
English language translation which the translator has certified
as complete and accurate, and by the transiator’s centification
that he or she is competent to translate from the foreign
language into English.

Copies. Unless specifically required that an original
document be filed with an application or petition, an ordinary
legible photocopy may be submitted. Original documents
submitted when not required will remain a part of the record,
even if the submission was not required.

Initial Evidence.

You must file your application with the following evidence:

1. Criminal history.

A, If you have ever been arvested or detained by any law
enforcement officer for any reason, and no charges
were filed, submit:

An original official statement by the arresting agency
or applicable court order confirming that no charges
were filed.

B. If you have cver been arresied or detained by any law
enforcement officer for any reason, and charges were
filed, or if charges were filed against you without an
arrest, submit;

An original or court-certified copy of the complete
arrest record and/or disposition for each incident (e.g.,
dismissal order, conviction record or acquittat order).

C. Ifyou have ever been convicted or placed in an
altemative sentencing program or rehabilitative
program (such as a drug treatment or community
service program), submit;

1. An original or court-certified copy of the
sentencing record for each incident, sud

2. Evidence that you completed your sentence,
specifically:

a. An original or certified copy of your probation
or parole record, or

b. Evidence that you completed an altemative
sentencing program or rehabilitative program.

D. Ifyou have ever had any arrest or conviction vacated,
set aside, sealed, expunged or otherwise removed
from your record, submit:

1. An original or court-certified copy of the court
order vacating, setting aside, sealing, expunging or
otherwise removing the arrest or conviction, or

2. An original statement from the court that no record

exists of your arrest or conviction.

2.

4.

6.

NOTE that unless a traffic incident was alcobol or
drug refated, you do not need to submit documentation
for traffic fines and incidents that did not involve an
actual arrest if the culy peaalty was & fine of less than
$500 and/or points ou your driver’s license,

Birth certificate.

Submit a copy of your foreign birth certificate or other
record of your birth that meets the provisions of secondary
evidence found In Title 8, Code of Federal Regulations
{CFR), 103.2(b)(2).

Copy of passport page with nonimmigrant visa.

If you have obtained a nonimmigrant visa(s) from an
American embassy or consulate abroad within the last
year, submit a photocopy(ies) of the page(s) of your
passport containing the visa(s).

Photos.

Youmust submit two identical color photographs of
yourself taken within 30 days of the filing of this
application. The photos must have a white to off-white
background, be printed on thin paper with a glossy
finish, and be unmounted and unretouched.

Passport=style photos must be 2" x 2." The photos must
be in color with full face, frontal view on a white to off-
white background, Head height should measure 1”to 1
3/8" from top of hair to bottom of chin, and eyc height is
between 1 1/8" to 1 3/3% from bottom of photo. Your
head must be bare unless you are wearing a headdress as
required by a religious order of which you are a member,
Using pencil or felt pen, lightly print your name and
Alien Receipt Number on the back of the photo,

Biometric services.

1 you are between the ages of 14 and 79, you must be
fingerprinted as part of the USCIS biometric services
requirement. After you have filed this application, USCIS
will notify you in writing of the time and location where
you must go 1o be fingerprinted. 1f necessary, USCIS
may also take your photograph and signature. Failure to
appear to be fingerprinted or for other biometric services
may result in a dental of your application,

Police clearances.

If you are filing for adjustment of status as a member of a
special class described in an [-485 supplement form,
please read the instructions on the supplement form to see
if you need to obtain and submit police clearances, in
addition to the required fingerprints, with your
apptication,
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9.

Medical examination.

When required, submit a medical examination report on
the form you have obtained from USCIS.

A. Individuals applying for adjustment of status
through a USCIS service center,

1. Genersl:
If you are filing your adjustment of status
application with a USCIS service center, include
your medical examination report with the
application, unless you are a refugee.

2. Refugees:
If you are applying for adjusiment of status one
year after you were admilted as a refugee, you
only need 10 submit a vaccination supplement with
your adjustment of status application, not the
entire medical report, unless there were medical
grounds of inadmissibility that arose during the
initial examination that you had overseas.

B. lndividuals applying for sdjustment of status
through z local USCIS office,

If you are filing your adjustment of status application
with a local USCIS office include your medical
examingtion report with the application,

Fiancé(e)s.

If you are a K-1 fiancé(e) or K-2 dependent who had a
medical examination within the past year as required for
the nonimmigrant fiancé(e) visa, you only need to submit
a vaccination supplement, not the entire medical report.
You may include the vaccination supplement with your
adjustraent of status application.

Persous not required to have a

medical examination.

The medical report is not required if you are applying for
creation of a record for edmission as a lawful permanent
resident under section 249 of the INA as someone who has
continuously resided in the United States since January 1,
1972 (registry applicant).

13. Form G-325A, Biographic Information Sheet.

Y ou must submit a completed Form G-325A if you are
between 14 and 79 years of age.

14. Affidavit of Support/Employment Letter.

A. Affidavit of Support.

Submit an A ffidavit of Support (Form 1-864) if your
adjustment of status application is based on your entry
as a fiancé(e), a relative visa petition (Form I-130)
filed by your relgtive, or an employment based visa
petition (Form I-140) related to a business that is five
percent o more awned by your family.

M

B. Employment Letter,

If your adjustment of status application is related to an
employment based visa petition (Form [-140), you
must submil a letter on the letterhead of the petitioning
employer which confirms that the job on which the

. visa petition is based is stiil available to you. The
Jetter must also state the salary that will be paid.

NOTE: The affidavit of support and/or employment
letter are not required if you are applying for creation of a
record based on continuous residence since before
January 1, 1972, asylum or refugee adjustment, or
Cuban citizen or a spouse or unmarried child of a Cuban
citzen who was admitied after January 1, 1959.

15. Evidence of eligibility.

A. Based on an immigrant petition,
Attach a copy of the approval notice for an immigrant
petition that makes & visa number immediately
available to you, or submit a complete relative,
special immigrant juvenile, or special immigrant
military petition which, if approved, will make a visa
number immediately available to you.

B. Based on admission a3 the K-1 fiancé(e) of a U. 5.
citizen and subseguent marriage to that citizen.

Attach a copy of the fiancé(e) petition approval
notice, a copy of your marriage certificate and your
Form 1-94,

C. Based op asylum siatus,
Attach a copy of the letter or Form 1-94 that shows
the date you were granted asylum.

D. Based on continuous residence in the United
States sinee before January 1, 1972,

Attach copies of evidence that shows continuous
residence since before January 1, 1972.

16. Based on Cuban citizenship or nationality.

Attach evidence of your citizenship or nationality, such as
a copy of your passport, birth certificate or travel
document,

17. Based on derivative status as the spouse or child

of another adjustment applicant or person
granted permanent residence based on issuance
of an immigrant visa,

File your application with the application of the other
applicant, or with evidence that the application is pending
with USCIS or was approved, or with evidence that your
spouse or parent was granted permanent residence based
on an immigrant visa, and:
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If you are applying as the spouse of that person, also
antach a copy of your marriage certificate and copies of
documents showing the legal termination of all other
marriages by you and your spouse;

If you are applying as the child of that person, attach also
a copy of your birth certificate and, if the other person is
not your parent, submit copies of evidence (such as a
marriage centificate and documents showing the legal
termination of all other marriages and an adoption decrec)
to demonstrate that you qualify as his or her child.

18. Other basis for eligibility.

Attach copies of documents proving that you ace eligible
for the classification.

Form J-485 USCIS Lockbox Filing Address for
Local Office Filings:

If you are applying for adjustment of status under one of the
eligibility categories listed below, file your Form 1-485,
Application to Register Permanent Residence or Adjust Status
with the USCIS Lockbox Facility.

1. Spouse, parent, unmarried son/daughter under age 21 of
2 U.S, Citizen with an approved or concurrently filed
Form J-130;

2. Beneficiary of ar approved Form 1-130 filed by a
qualifying relative;

3. Qualifying derivative, family-based beneficiary;

4. K-l Fiancé(e) (and K-2 dependents) whose Form [-485 is
based on an approved Form [-129F;

§. Applicants who are beneficiaries of an approved Form
1360, Petition for Amerasian, Widow(er), or Special
Immigrant, as a battered spouse or child;

6. Widow/widower of a U.S, Citizen with an approved or
concurrently filed Form 1-360;

7. Special Immigrant Military filing Form [-485 based on
honorable active duty service in the U.S. armed forces
with an approved or concurrently filed Form [-360;

8. Special Immigrant juvenile with a pending, or
concurrently filed Form 1-360;

. 9. Amerasians with an approved or concurrently filed Form

1-360;

10. Applicants eligible under the Cuban Adjustment Act of
November 2, |965.

11. Diversity lottery winner eligible to file Form [-485,

12. Public Interest Parolees from certain former Soviet and
Southeast Asian countries filing Form [-483 under Public
Law 101-167 (the "Lautenberg Amendmem”);

13. Registry applicant filing Form [-485 based on birth in the
U.S. to a foreign diplomatic officer;

14. Former diplomen filing Form 1-485 under Section 13 of
the Immigration and Nationality Act;

15. Registry applicant filing Form 1-485 based on continuous
residence in the U.S. since before 01/01/72 or

16. Applicants who are beneficiaries of Private Bills:

USCIS L Ad g

For United Postal Service (USPS) deliveries:

USCIS
P.O. Box 805887
Chicago, IL 60680-4120

For private couriers (non-USPS) deliveries:

USCIS

Att; FBASI

427S. LaSalle - 3rd Floor
Chicago, IL 60605-1029

Form [-485 Service Center Filing Addresses:
1. Form 1485 is Based on an Underlying Form [-140,
Immigrant Petition for Alien Worker:

Adjustment of status applications filed based on a
concurrently filed, pending, or spproved Form I-140 must
be filed with the Nebraska Service Center or the Texas
Service Center, depending on where the applicant lives. If
you wish to concurrently file your Form 1-485 and Form
1-140 an immigrant visa number must be immediately
availeble at the time of filing. '

NOTE: To facilitate acceptance and processing of Form
1-485 when Form 1-140 has already been approved.
submit a copy of the 1-140 approval notice. if Form I-140
is pending, submit copies of the Form 1-140 receipt notice
and the page of the DOL labor certification showing the
priority date (if labor certification is required) or just a
oopy of the Form 1-140 receipt notice (but only if a labor
certification is not required).
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If you live in the following states: Alaska, Arizona,
California, Colorado, Guam, Hawaii, Idaho, lllinois,
Indiana, lowa, Kansas, Michigan, Minnesota, Missouri.
Montana, Nebraska, Nevada, North Dakota, Ohio,
Oregon, South Dakata, Utah, Washington, Wiscousin or
Wyoming, the mailing address you should use is:

USCIS

Nebraska Service Center
P. O. Box 87485

Lincoln, NE 68501-7485

If you live in the following states: Alabama, Arkansas,
Connecticut, Florida, Georgia, Kentucky, Louisianna,
Maine, Marytand, Massachusetts, Mississippi, New
Hampshire, New Jersey, New Mexico, New York, North
Carolina, South Caroling, Oklahoma, Pennsylvania,
Puerto Rico, Rhode Island, Tennessee, Texas, Vermont,
Virginia, U.S. Virgin Islands, West Virginia or
Washington, DC, the mailing address you should use is:

USCIS

Texas Service Center

P. Q. Box 851804
Mesquite, TX 75185-1804

Form 1-485 is Based on au Underlying Form 1-360,
Petition for Amerasian, Widow(er), or Special
Imwmigraut:

A, Filing Address for International Organlzation
Employee or Family Member:

Adjustment of status applications filed based on a
concurrently filed, pending, or approved Form I-360
for Intermational Organization Employee or eligible
family member must be filed with the Nebraska
Service Center (see address below).

B. Filing Address for Afghan and Iraql Transiators:

Adjustment of status applications filed based on an
approved Form {-360 for Afghan and Iraqi
Translators must be filed with the Nebraska Service
Center (see address below). You cannot concurrently
file Forms I-360 and 1-485 for this classification.

C. Filing Address for Other [-360 Categories:

Other adjustment of status applications filed based on
an approved Form 1-360 for the following
classifications must be filed with the Nebraska
Service Center or the Texas Service Center,
depending on where the applicant lives,

NOTE: You cannot coticurrently file Forms I-360 and
1-485 for the following classifications:

1. Religious Worker or Minister;

2. Panama Canal Company Employment;

3. US. Government in Canal Zone Employment;
4, Special Immigrant Physician; or

5. International Broadcasters.

[f you live in the following states: Alaska, Arizona,
California, Colorado, Guam, Hawaii, ldaho, Illinois,
Indiana, lows, Kansas, Michigan, Minnesota, Missouri,
Montana, Nebraska, Nevada, North Dakota, Ohio,
Oregon, South Dakota, Utah, Washington, Wisconsin or
Wyoming, send your application to the Nebraska Service
Center:

UsCIs

Nebraska Service Center
P.O. Box 87435

Lincolu, NE 68501-7485

If you live in the following states: Alabama, Arkansas,
Connecticut, Florida, Georgia, Kentucky, Louisianna,
Maine, Maryland, Massachusetts, Mississippi, New
Hampshire, New Jersey, New Mexico, New York, North
Caroling, South Carolina, Oklshoma, Pennsytvania,
Puerto Rico, Rhode Island, Tennessee, Texas, Vermont,
Virginia, U.S. Virgin Islands, West Virginia or
‘Washington, DC, send your application to the Texas
Service Center:

USCIs

Texas Service Center
P.O. Box 851804
Mesquite, TX 75185-1804

3. Form 1-485 s Based on ap Underlying Form 1-526,
Immigrant Petition by Alien Entrepreneur;

If you are an immigrant investor with an approved Form
[-526, you must file Form [-485 with the Texas Service
Center, regardless of where the business enterprise is
located.

NOTE: You cannot concurrently file form 1-526 and 1-485.

USCIS

Texas Service Center
P.O. Box 851804
Mesquite, TX 75185-1804

4, Filing Address for Asylee Adjustment of Status

applicants:

All asylee adjustment of status applications must be filed
with the Nebrasks Service Center or the Texas Service
Center, depending on where the applicant lives. If you are
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filing Form 1-131, Application for Travel Document, to
enable you to travel outside the U, S, while your
adjustment of status application is pending, you should

indicate that you are requesting a refugee travel document.
The relating Form [-131 for a Refugee Travel document is

filed with the Nebraska Service Center, regardless of the
Form 1-485 filing location.

1€ you live in the (ollowing states: Alaska, Arizona,
California, Colorado, Guam, Hawaii, ldaho, [llinois,
Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri,
Montana, Nebraska, Nevada, North Dakota, Ohio,
Oregon, South Dakota, Utsh, Washington, Wisconsin or
Wyoming, the mailing address you should use is:

USCIS

Nebraska Service Center
P.O. Box 87485

Lincolu, NE 68501-7485

If you live in the following states: Alabama, Arkansas,
Connecticut, Delaware, Florida, Georgia, Kentucky,
Louisianna, Maine, Maryland, Massachusetts,
Mississippi, New Hampshire, New Jersey, New Mexico,
New York, North Caroling, South Carolina, Oklahoma,
Pennsylvania, Pucrto Rico, Rhode Island, Tennessee,
Texas, Vermont, Virginia, U.S. Virgin Islands, West
Virginia or Washington, DC, send your application to the
Texas Service Center;

USCIS

Texas Service Center
P.O. Box 852211
Mesquite, TX 75185-2211

Filing Address for Refugee Adjustment of Status
applicants:

All refugee adjustment of status applications must be filed
with the Nebraska Service Center:

UsCiIs

Nebraska Service Center
P.O. Box 87209

Liocols, NE 68501-7209

Filing Address for HRIFA dependents:

Only the dependents spouse and children of the principal
granted {egal status under HRIFA are cligible to apply
for benefits under HRIFA, The filing period for principal
HRIFA applicants has closed. All HRIFA applications
for dependepts must be filed at the Nebraska Service
Center.

USCIS

Nebraska Service Center
P.0. Box 87245

Lincoln, NE 68501-7245

For additional information about Form [-483, including how
to file your application or filing locations not mentioned, cail
the USCIS National Customer Service Center at
1-800-375-5283 or visit our website al www.uscis.gov,

The filing fee for a Form 1-485 is $930.00.

An additional biometric fee of $80.00 is required when filing
this Form 1-485. After you submit Form 1-485, USCIS will
notify you about when and where to go for biometric services,

The fee is $930.00 only (no biometrics fee required) for
applicants under 14 years who submits Form 1-485
independent from other family members.

The fee for a child under the age fourteen years will be
$600.00 when submitted concurrently for adjudication with
the application of a parent under sections 201(b)(A)(i), 203(a)

" (2)A) and 203(d) of the INA.

You may submit one check or money order for both the
application and biometric fees, for s total of $1010.40,

Use the following guidelines when you prepare your check or
money order for the Form [-485 and the biometric service fee:

1. The check or money order must be drawn on a bank or
other financial institution located in the United States and
must be payable in U.S. currency; and

2. Make the check or money order payeble to U.S.
Department of Homeland Security, unless:

A. If you live in Guam and are filing your petition there,
make it payable to Treasurer of Guam,

B. Hyou live inthe U.S. Virgin islands and are filing
your petition there, make it payable to Commissioner
of Finance of the Virgin Islsuds.

NOTE: Effective July 30, 2007, if you file Form 1-485 to
adjust your status as a permanent resident, no additional fee is
required W also file an application for employment ’
authorization on Form [-765 and/or advance parole on Form
1-131. You may file these forms concurrently, If you choose
to file the I-765 and/or I-131 separately after the effective
date, you must also submit a copy of your 1-797C, Notice of
Action, receipt as evidence of the filing of an 1-485.
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NOTE: Please spelt out U.S. Department of Homeland
Security; do not use the initials "USDHS" or "DHS."

Notice to Those Making Payment by Check. !f you send us
& check, it will be converted into an clectronic funds transfer
(EFT). This means we will copy your check and use the
account information on it to electronically debit your account
for the amount of the check. The debit from your account will
usually take 24 hours, and will be shown on your regular
acoount statement.

You will not receive your original check back. We will
destroy your original check, but we will keep a copy of it. If
the EFT cannot be praocessed for technical reasons, you
authorize us to process the copy in place of your original
check. 1f the EFT cannct be completed because of insufficient
funds, we may try to make the transfer up to two times.

How to Check If the Fees Are Correct.

The form and biometric fees on this form are current as of the
edition date appearing in the lower right corer of this page.
However, because USCIS fees change periodically, you can
verify if the fees are correct by following one of the steps
below:

1. Visit our website at www.nseis.gov, select
"Immigration Forms" and check the appropriate fee;

2. Review the Fee Schedule included in your form
package, if you called us to request the form or

3, Telephone our National Customer Service Center at
1-800-375-5283 and ask for the fee information.

NOTE: If your Form I-485 requires payment of a biometric
service fee for USCIS to take your fingerprints, photograph or
signature, you can use the same procedure to obtain the correct
biometric fee.

If you change your address and you have an application or
petition pending with USCIS, you may change your address
on-line at www.uscis.gov, click on "Change your address with
USCIS" and follow the prompts or by completing and mailing
Form AR-11, Alien's Change of Address Card, to:

U.S. Citizenship and Immigration Services
Change of Address

P.O. Box 7134

Loaden, KY 40742-7134

For commercial overnight or fast freight services only, mail
to:
U.S. Citizenshlp and Immigration Services
Change of Address
1084-1 South Laurel Road
London, KY 40744

Any application that is not signed or is not accompanied by
the correct application fee will be rejected with a notice that
the application is deficient. Y ou may correct the deficiency
and resubmit the application. An application is not
considered properly filed until accepted by USCIS.,

Initial processing.

Once an application has been accepted, it will be checked for
completeness, including submission of the required initial
evidence. If you do not completely fill out the form or file it
without required initial evidence, you will not establish a
basis for eligibility and we may deny your application.

Requests for more information or interview,

We may request more information or evidence, or we may
request that you appear at a USCIS office for an interview.
We may also request that you submit the originals of any
copy. We will retumn these originals when they are no longer
required.

Interview.

After you file your application, you may be notified to appear
at a USCIS office to answer questions about the application.
You will be required to answer these questions under oath or
affirmation. You must bring your Arrival-Departure Record
(Form 1-94) and any passport or official travel document you
have to the interview.

Decision.

You will be notified in writing of the decision on your
application.

Selective Service Registration,

If you are a male at least 18 years old, but not yet 26 years
old, and required according to the Military Selective Service
Act to register with the Selective Service System, USCIS will
help you register.

When vour signed application is filed and accepted by
USCIS, we will transmit to the Selective Service System your
name, current address, Social Security number, date of birth
and the date you filed the application. This action will enabie
the Selective Service System to record your registration as of
the filing date of your application.

If USCIS does not accept your application and, if still so
required, you are responsible to register with the Selective
Service System by using other means, provided you are under
26 years of age. If you have already registered, the Selective
Service System will check its records to avoid any
duplication.
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(NOTE: Men 18 through 25 years old who are applying
for student financial aid, government employment or job
training bencfits should register directly with the Selective
Service System or such bencfits may be denied. Men can
register at 2 local post office or on the internet at
http://www.sss.g0v).

Travel outside the United States for adjusiment of
status applicants under sections 209 and 245 of the
Act, and Registry applicants under section 249 of the
Act.

Your departure from the United States (including brief visits to
Canada or Mexico) constitutes an abandonment of your
adjustment of status appliication, unless you are granted
permission to depart and you are inspected upon your return to
the United States. Such permission to travel is called "advance
parole.” To request advance parole, you must file Form 1131,
Application for Travel Document, with the appropriate fee at
the USCIS office where you applied for adjustment of status.

1. Exceptions.
A. H, L,V or K¥VK4 nonimmigrants:

1f you are an H, L,V, or K3/K4 nonimmigrant who
continues to maintain his or her status, you may travei
on a valid H, L, V or K3/K4 visa without obtaining
advance parole.

B. Refugees and Asylees:

if you are applying for adjustment of status one year
afler you were admitted as a refugee or one year after
you were granted asylum, you may travel outside the
United States on your valid refugee travel docoment, if
you have one, without the need to obtain advance

parole.

2. Warning:

Travel outside of the United States may trigger the three
and ten year bar to admission under section 212¢a)}9)B)(i)
of the Act for adjustment applicants, but not registry
applicants. This ground of inadmissibility is triggered if
you were unlawfully present in the United States (i.e., you
remained in the United States beyond the period of
authorized stay) for more than 180 days before you applied
for adjustment of status and you travel outside of the
United States while your adjustment of status application is

pending.

NOTE: Only unlawful presence that was accrued on or
after April 1, 1997, counts towards the three and ten year
bar under section 212(a)(9XB)(i) of the Act.) -

If you become inadmissible under section 212(aN9X(B)(i) of
the Act while your adjustment of status application is pending,
you will need a waiver of inadmissibility under section 212(a)
(9XB)v) of the Act before your adjustment of status
application can be approved. This waiver, however, is granted
on a case-by-case basis and in the exercise of discretion. {1
requires a showing of extreme hardship to your United States
citizen or lawful permanent resident spouse or parent, unless
you are a refugee or asylee. For refugees and asylees, the
waiver may be granted for humanitarian reasens, to assure
family unity or if it is otherwise in the public interest.

If you knowingly and willfully falsify or conceal a material
fact or submit a false document with this Form 1-485, we will
deny the Form 1-485 and may deny any other immigration
benefit.

In addition, you will face severe penalties provided by Jaw and
may be subject to criminal prosecution.

We ask for the information on this form, and associated
cvidence, to determine if you have established eligibility for
the immigration benefit for which you are filing. Our legal
right to ask for this information can be found in the
Immigration and Nationality Act, as amended. We may
provide this information to other government agencies. Faiture
to provide this information, and any requested evidence, may
delay a final decision or result in denial of your Form I-485.

An agency may not conduct or sponsor an information
collection and & person is not required w respond to a
collection of information unless it displays a currently valid
OMB control number. The public reporting burden for this
collection of information is estimated at 5 hours and 15
minutes per response, including the time for reviewing
instructions, completing and submitting the form. Send
comments regarding this burden estimate or any other aspect
of this colfection of information, including suggestions for
reducing this burden, to; U.S. Citizenship and immigration
Services, Regulatory Management Division, 111
Massachusetis Avenue, N.W., 3rd Floor, Suite 3008,
Washington, DC 20529, OMB No. 1615-0023. Do not mail
your application to this address,
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| OMB No. 1615-0023; Expires 09/30/08
1-485, Application to Register

. Department of Homeland Secarity :
U.S. Citizenship and Immigration Services Permanent Residence or Adjust Status
e
START HERE - Please type or print in black ink, _ For USCIS Use Only
Part 1. Information about you. Retumed Receipt
Family Name "Given Name Middle Name
I
Address- C/O
Resubmiited
Streez Number Apt. #
argl Name
City
Reloc Sent
State : Zip Code

Date of Birth (mavdd/yyyy} | Country of Birth:

s 0 v v v : ]
Counrry of Citizenship/Nationality T
U.S. Social Secunty # A¥ (if any)
Dale of Last Arrival fmm/dd/yyyy) 194 #
Applcant
Current USCIS Status Expires on (mmvdd/yyyy) Tnterviewed
. lication type. (Check one.
. art2.__Appleatlon type. % Section of Law
’ I am applying for an adjustment to permanent resident status because: Sec. 209(b). INA

a an immigrant petition giviog me an immediately available immigrant visa number has been Sec. 13, Actof 1157
approved. (Attach a copy of the approval nofice, or a relative, special immigrant juvenile or Soe. 245, INA
special immigrant military visa petition filed with this application thas, will give youan Se¢. 7‘-4: ‘[N?‘ 12566
immediately available visa pumber, if approved.) SS: 2 Act of 1172766

b. D my spouse Or parent applied for adjustment of stams or was granted lawful peranent residence [ Other
in an immigrant visa category that allows derivative stasus for spouses and chifdren.

P D 1 entered as a K-1 fiancé{e) of a United States citizens whom [ marmied within 90 days of entry, | Country Chargenble
or 1 am the K-2 child of such a fiaucé(e). (Attach a copy of the fiancé(c) petition approval
notice and the mamage certificate).

d []lwss granted asylum or derivative asylura status as the spouse or child of  person granted Eligihility Under Sec. 245
asylum and am eligible for adjustment. Apgroved Vi:a l"cti.lim‘lm.
e. [ 12m a native orcitizen of Cuba admited or paroled into the United States after January |, SD;.,"“i,,"’“,m“"-W"'“, PRl AN
1959, and thercafier have been physically present in the United States for at least ons yeur, Other
f, 1 am the busband, wife or minor unmarried child of & Cuban described above in (s) and I am
residing with that person, and was admitted or paroled into the United States afier January |, Preference
1959, and thereafter have been physically present in the United States for at least one year. Action Biock

F [‘_‘] 1 have continuously nsidgd in the United States since before fanuary 1, 1972

b [ QOther basis of eligibility. Explain (for example, | was admitied as a refugee, niy status has not
been tenminaied, and 1 have been physicaily present in the U.S. for one yeor after admission). 1f
additional space is neaded, use a separate piece of paper.

1am slready a permaneat resident and sm applying © kave the date | was granted permancnt I ——

residence adjusted 1o the date L originally arrived in the United States as » noaimmigrant or : To be Completed by
. parolee, or asof May 2, 1964, whichever date Is Inter, and: (Check one,) Fm'?“"”b'::&g W’g‘;ﬂy e
O : -28 i attachod 16 represen
applicant

i D I.am a native orcitizen of Cuba and meet the descrption in (e) above.

J D | am the husband, wife or minor unmamed child of 8 Cuban, and meet the description in (f)
above. ATTY Siate Liconse #

‘4

VOLAG #




Part 3. Processing information.
' A, City/l‘ownNillaﬁ“e of Birth Current Occupation

Your Mother's First Name Your Father's Firsi Name

Give your name exactly s it appears on your Amival/Departure Record (Form §-94)

Place of Last Entry {nto the United States (City/State) [n what status did you last enter? (Visitor, student, exchange
alien, crevwman, temporary worker, without inspection, etc.)

Were you inspected by a US, Immigration Officer? - [7] Yes 7] No

Nonimmigrant Visa Number Consulate Where Visa Was Issued

Date Visa Was Issued Marital

(mmvddyyyy) Gender: [7] Male  [] Female | Status: [[] Masried [7] Single [} Divorced [7] Widowed

Have you ever before applied H7 permanent resident status in the U.S.? D No D Yes. If you checked "Yes," give date and place of
filing and final disposition.

LT TR SAL 1)

Name Given Name Middie Initial Date of Birth (mm/dd/yyyy)

Family
Country of Birth Relationship A Applying with you?
# []Yes [7]No
Family Name Given Name Middie Inidal Date of Birth fmavdd/yyyy)
’ Country of Birth Relationship A Applying with you?
- # []Yes []No
“Family Name Givea Name Middle Initial Date of Birth (mm/alyyyy)
Countyy of Birth Relationship A Applying with you?
# []Yes []No
Family Name Given Name Middle Initial Date of Birth fmm/dd5yyy)
Country of Birth Relationship A Applying with you?
¥ [JYes [N
Family Name Given Name : Middle Inital Date of Bisth (mm/ddyyyyj
Counuy of Birth Relationship A Applying with you?
¥ {Qys [JNo

C. List your present and past membership in or affiliation with every oganization, association, fund, foundation, party, club, secicty or similar group
in the United States or in other places since your 16th birthday. Include any foreign military service in this part. If none, write "nove.” Include the
narne(s) of arganization(s), location(s), dates of membership, from and to, and the nature of the organization(s). If additional space is necded, use a

separate piece of pepw.
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Part3. Processing information. (Continued)

Please answer the folowing questions. (If your answer is "Yes" on any one of these questions, explain on a separate piece of paper and refer o
"What Are the General Filing Instructions? Initisl Evidence” 1o determine what documentation 60 include with your application. Answering "Yes'
docs not necessarily mean that you are not entitled to adjust staws or register for permanent residence.)

1, Have you eves, in or outside the United States:
8. knowingly comsmitted any critae of moral turpitude ot a drug-refated ofnse for which you have not beon arested? D Yes D No
b. been arrested, cited, charged, indicted, fined or imprisoned for breakiug or violating any law or ordinance, excluding (7 ves [ we

traffic violauons?
¢.  been the beneficiary of a pardon, amnésty, rehabilitation decree, other act of clemency or similar action? D Yes D No
4. exerciged diplomatic immunity 1o avoid prosecution r a crimina!l offerse i the United States? O ves [JNo

2. Have you received public assistance in the United States from any source, including the United States government or any Dves 0w
state, county, city or municipality (other than emergency medical treatment). or are you likely o reccive public assistance in
the future?
3. Haveyou evex;
a.  within the past ten years been s prosiitule or procured anyone for prostitution, or intend to cngage in such activitics [ ves [:] No

in the future?
b. engaged in iy unlawful commercialized vice, including, butnot limited to, illegal gambling? [ Yes ] No
¢ knowingly encouraged, induced, assisted, abetted or aided any alien to try to enter the United States illegally? D Yes D No
d. illicitly trafficked in any conmrolled substance, or knowingly assisted, abetted or colluded in the illicit trafficking of D Yes [1Ne
any controlled substance?

=

Have you ever engaged in, conspired to engage in, or do you intend to engage in, or have you ever solicited membership or Oves [N
funds for, or have you through any means ever assisicd or provided any type of material support to any person ot & o
organization that has ever engaged ot conspired to engage in sabatage, kidnapping, political assasgination, hijecking or aay

other form of tervorist activity?

5. Do you intend to engage in the United Scates in:
a.  cspionage? D Yes D Ne

b, any activity a purpose of which is opposition to, or the control or overthmow of, the government of the United States, D Yes D N
by force, violence or other unlawful means? o

€. any aclivity to violate orevade any law prohibiting the export from the United States of goods, technology or [:] Yes [N
sensitive information? °
6. Have you ever been 2 member of, or in any way affiliated with, the Comanunist Party or any other totalitarian party? D Yes D No
7. Did you, during the period from March 23, 1933 to May 8, 1945, in associatian with eithet the Nazi Goverament of [ ves [N
()

Germany or suy osganization or government associalcd or allied with the Nazi Government of Germany, cver order, incite,
assist or otherwise participate in the persecution of any person because of race, religion. national origin o political opinion?

8, Have you ever engaged in genocide, or otherwise ordered, incited, assisted or otherwise participated in the killing of any '
- person because of race, religion, nationality, ethnic origin or political opinion? [ Yes [J No

9. Have you ever been deported from the United States, or removed fom the United States at goverment expense, excluded [ ves [ No
within the past year, or are you now in sxelusion, deportation, removal or recission procesdings?

10, Are you under a final order of civil penalty for violating section 274C of the Immigration and Naticnality Act for use of
fraudulent documents or have you, by fraud or willful misrepresentation of a material fact, ever sought © procure, or D Yes D No
procured, 2 visa, other documentation, entry into the United States or any immigration benefit?

11. Have you ever Ieft the United States to avoid beingdrafted into the US. Armed Forces? (O ves e

12. Have you ever been a J nonimmigrant exchange visitor who was subject to the two-year forcign residence requireniont and
have not yet complied with that requirement or oblained a waiver? O ves Owo

13. Are you now withholding custody of a U.S. citizen child outside the United States from a person granted custody of the child?["] yes ] No

3 ; i i ]
14, Do you plan to practice polygamy in the Uniwd States” [ ves ' [] No

Form 1485 (Rev, 07/30/07)Y Page 3




Part 4 Signatnre. {(Read the infarmatian on penalties in the instructions before complering this section. You must file this application
* while in the United States.)

Your registration with U.S. Citizenship and Immigration Services.

*1 understand and acknowlcdge that, under seclion 262 of the Immigration and Nauionality Act (Act), as an alien who has been or will
be in the United States for more than 30 days, [ am required to register with U.S. Citizenship and Irnmigration Services. | understand
and acknawledge that, under section 265 of the Act, | am required to provide USCIS with my current address and written notice of
any change of address within ten days of the change. | understand and acknowledge that USCIS will use the most recent address that
I provide to USCIS, on any form containing these acknowledgements, for all purpeses, including the service of a Notice to Appear
should it be necessary for USCIS to initiate removal proceedings against me. | understand and acknowledge that if I change my
address without providing written notice to USCIS, | will be held responsible for any communications sent to me at the most recent
address that [ provided to USCIS. I further understand and acknowledge that, if removal proceedings are initiated against me and |
fail to attend any hearing, including an initial hearing based on service of the Notice to Appear at the most recent address that
pravided to USCIS or as otherwise provided by law, I may be ordered removad in my absence, arrested and removed from the United
States.”

Selective Service Registration.

The following applies to you if you are a male at least 18 years old, bat mot yet 26 years old, who is required to register with
the Selective Service System: "l understand that my filing this adjustment of status application with U.S. Citizenship and
Immigration Services authorizes USCIS to provide certain registration information to the Sclective Service System in accordance
with the Military Selective Service Act. Upon USCIS acceptance of my application, I authorize USCIS to transmit to the Selective
Service System my name, current address, Social Security Number, date of birth and the date | filed the application for the purpose of
recording my Selective Service registration as of the filing date. If, however, USCIS does not accept my application, I further
understand that, if so required, I am responsible for registering with the Selective Service by other means, provided I have not yet
reached age 26."

Applicant's Certification

I certify, under penalty of perjury under the laws of the United States of America, that this application and the cvidence submitted
with it is all true and correct. | authorize the release of any information from my records that U.S. Citizenship and Immigration
Services (USCIS) necds to determine eligibility for the benefit | am seeking.

Signature Print Your Name Date Daytime Phone Number
( )

NOTE: {f you do ot compleiely fill out this form or fail 1o submit required documenss listed in the instructions, you may not be found efigible for
the requested documens and this application may be derded. '

Part 5. Signature of person preparing form, if other than above. (sign below)

1 deciare that] prepared this application at the request of the above person and it is based on all information of which I have knowledge.

Signature Print Your Full Name Date Phone Number
' (Include Area Code)
( )
Firm Name E-Mail Address (if any)
and Address
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OTEC

Created by David Nazer, El Paso JLC, under the supervision of Judge Penay M. Smith; 42/04

STEP 1: DOES CHILD STATUS PROTECTION ACT (CSPA) APPLY? Note: K-4 and V visa

applicants can never benefit from CSPA.

And alien applied after aging out;
And alien was denied visa on the basis of aging
out.

e Petition wag filed Does CSPA Apply? What to do next
Petition Approved AFTER 8/6/02 CSPA must be Goto Step 2.
considered.
Petition Approved BEFORE 8/6/02 but firal | Maybe Look down this table.
determination has not been made on the :
application.
Petition Approved before 8/6/02; YES Go to Step 2.
And Alien aged out on or after 8/6/02,
Petition Approved before 8/6/02; YES Go to Step 2.
And Alien aged out before 8/6/02;
And alien had applied for a visa before aging
out;
And alien was refused visa under §221(g):
Petition Approved before 8/6/02; NO Analysis completed,
And alien aged out before 8/6/02; CSPA does not apply.
And alien failed to apply for visa before aging
out.
Petition Approved before 8/6/02 & alien aged NO Analysis completed,
out before 8/6/02 CSPA does not apply.

STEP 2: AGING OUT FORMULAS

AGING OUT =CHILD’S CALCULATED AGE IS OVER 2!
45 DAY RULE ander PATRIOT ACT = For any petition filed before 9/11/01, an alien attached to that
petition remains eligible for child status (does not age out) for 45 days after tumning 21.

symbol IR-3), and Orphan to be adopted in
United States (visa symbol [R-4).

Covered ¢class of le, Calculating “Age"” of alien. What to do next.
Immediate Relatives under Age of alien beneficiary onthe | Analysis

§ 201()(2)(4)(1) Children of United States | date the petition was filed (visas | completed.
Citizen (visa symbol IR-2), Orphan adopted | are always available) under §
abroad by United States Citizen (visa 204 10 classify alien as

immediate relative.




Sons & daughters of Naturalized Citizens | Age of alien beneficiary on the | Analysis
{LPR previously filed I-130 for alien child & | date that the petitioner parent Completed.

naturalized). Petition filed under § naturalized. § 201(f(2).

203(a)(2)(4).

Termination of Marriage Age of alien beneficiary on the | Analysis
(Divorce/Annulment) of son or daughter | date that alien beneficiary’s completed.
of United States Citizen where petition marriage was lawfully

under § 204 initially filed for UNMARRIED | terminated. § 201(f)(3).
alien under § 203(a)(3) CONVERTS TO
AN IMMEDIATE RELATIVE or F-1.

AW Preference Cases (sons and daughters Age of alien when visa 1 year filing
of LPRs). § 203(h)(1) & § 203(a)(2)(4) preference number first deadline.
(children of LPR) or § 203(d) (child defined | becomes available MINUS the | 203((1)(4) -
in [01(B)(1)(4),(B).(C).(D), & (E). number of days to adjudicate the | CSPA ONLY
petition (time between filing APPLIES IF alien
petition and approval of the sought to acquire
petition). 203(h)(1){4) & (B). LPR status within
1 yearof
preference visa
becoming
available.

How to get Visa Bulletin on-line: hitp://CADATA.CA.STATE.GOV

LYEAR REQUIREMENT § 203 (h)(I)(4} (Petition is filed under § 204 for classification as alicn child under §
203(a)(2)(4)). Applicant would be considered to have sought to acquire LPR status on the date of the application as
an LPR, which must be done within one year of the visa preference becoming available (priority date becoming
current), Derivatives must also take the required steps within one year (or principal can act as derivative's agent and
take the required steps on derivative's behalf).

DOCUMENTS REQUIRED FOR COMPUTATION OF AGE *“Note: The afien retains the same CSPA

age throughout the pendency of the case and must continue to satisfy the criteria for “child.” i.e., unmarried.
—the alien’s date of binth;

~the immigrant visa category;

—whether the alien is a principal or derivative;

-whether the petitioner natwralized and if so, the date of naturalization;

—~the alien's marital status and, if ever married, the dates of marriage and dates of divorces;

--the date the petition was filed;

—the date the petition was approved;

—~the date the priority date became current;

~the alien’s age on the date that a visa became available (i.e., age on date of petition approval or on date priority
date became current, whichever is later),

~the date the alien submitted the DS-230 Part | {or, in following to join adjustment cases, the date the adjusting
principal filed the 1-824);

~the date(s) the principal and relevant derivative alien applied for the IV;

~the outcome of any [V applications made prior to the CSPA's effective date (if any).




Application of Section 212(a)(9) of the Act’

Set forth below is a 4-step procedure for determining whether section 212(a)(9) of the Act

applies. It is important to remember that, where 212(a)(9) applies, all three subsections - (A), (B)
and (C) - might provide separate bars to reentry in any given case.

Step 1:

Step 2:

Step 3:

Determine whether section 212¢a)(9) applies.

Has the alien previously departed the US?

If not, 212(a)(?) does not apply.

If s0, go to step 2. [Section 212(a)(9) applies to aliens who have previously
physically departed the US and are now either seeking admission, or have
reentered (or atternpted to reenter) without inspection.

Determine whether section 212(a)(9)(A) applies.

Did the alien’s previous departure occur after the issuance of a removal or
deportation order?

If not, (A) does not apply. Go to step 4. [Section 212(a)(9}(A) only applies to
aliens who were ordered removed or who departed the US while an order of
removal was outstanding, ]

If s0, go to step 3.

Determine whether section 212(a)}(9)(AX1) OR (ii) applies. (Only one will apply)
Was the ptior order issued to the alien when he was an arriving alien?

If so, 212(a)(9)(AXi) applies. The alien is inadmissible for 5 years.

If not, 212(a)(9)(A)(ii} applies. The alien is inadmissible for 10 years.

Except: Under section 212(a)(9)(A)(iii), the AG may consent in advance to the
alien applying for readmission.

! From Office of Immigration Litigation Training Materials.




Step 4:

Determine whether section 212(a)(9)(B)(i) OR (ii) OR 212(a)(9)(C)(i) applies.

Was alien unlawfully present [prior to a departure from the US] for more than 180

days, but less than 1 year?
If s0, (B)(i) applies - the alien is inadmissible for 3 years.

Was alien unlawfully present for more than 1 year?
If so, (B)(ii) applies - the alien is inadmissible for 10 years.

Except: The AG may waive inadmissibility under 212(a)(9)(B) in the case
of an immigrant who can show extreme hardship to USC/LPR spouse or
parent.

Has the alien attempted to reenter or entered the US unlawfully AFTER having
been (1) unlawfully present in the US for more than 1 year OR (2) ordered

removed. .
If so, section 212(a}(9)(C)(i) applies - the alien is inadmissible.

Except: An alien who is inadmissible under 212(2)(9)(C) may apply for a
waiver IF he is secking admission more than 10 years after last departure
from the US and AG consents to re-application.

Waiver: under certain circumstances, section 212(a}(9)(C)(i) can waived
in the case of an alien who is a VAWA self-petitioner.
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A. STATUTORY NUMBERS

1. This bulletin summarizes the availability of immigrant numbers during April. Consular officers are
required to report to the Department of State documentarily qualified appiicants for numerically limited
visas; the Bureau of Citizenship and Immigration Services in the Department of Homeland Security reports
applicants for adjustment of status, Allocations were madae, to the extent possible under the numerical
limitations, for the demand received by March 11th in the chronological order of the reported priority
dates. If the demand could not be satisfied within the statutory or regulatory limits, the category or foreign
state in which demand was excessive was deemed oversubscribed. The cut-off date for an
oversubscribed category is the priority date of the first applicant who could not be reached within the
numerical limits. Only applicants who have a priority date earller than the cut-off date may be allotted a
number. Immediately that it becomes necessary during the monthly allocation process to retrogress a cut-
off date, supplemental requests for numbers will be honored only if the priority date falls within the new cut-

off date.

2. Section 201 of the Immigration and Nationality Act (INA) sets an annual minimum family-sponsored
preference limit of 226,000. The worldwide ievel for annual employment-based preference immigrants is
at least 140,000. Section 202 prescribes that the per-country limit for preference immigrants is set at 7%
of the total annual family-sponsored and employment-based preference limits, i.e., 25,620. The

. dependent area limit Is set at 2%, or 7,320.

3. Section 203 of the INA prescribes preference classes for allofment of immigrant visas as follows:

FAMILY-SPONSORED PREFERENCES

First. Unmarried Sons and Daughters of Citizens; 23,400 plus any numbers not required for fourth
preference.

Second: Spouses and Children, and Unmarried Sons and Daughters of Permanent
Residents: 114,200, plus the number (if any) by which the worldwide family preference level exceeds
226,000, and any unused first preference numbers:

A. Spouses and Children: 77% of the overall second preference limitation, of which 75% are exempt from
the per-country limit;

B. Unmarried Sons and Daughters (21 years of age or older): 23% of the overall second preference
limitation.

Third: Married Sons and Daughters of Citizens: 23,400, pius any numbers not required by first and
second preferences.

Fourth: Brothers and Sisters of Adult Citizens: 65,000, plus any numbers not required by first three
preferences.

EMPLOYMENT-BASED PREFERENCES

. First: Priority Workers: 28.6% of the worldwide employment-based preference level, plus any numbers
not required for fourth and fifth preferences.

Second: Members of the Professions Holding Advanced Degrees or Persons of Exceptionai Ability:
28.6% of the worldwide employment-based preference
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level, plus any numbers not required by first preference.

Third: Skilled Workers, Professionals, and Other Workers: 28.6% of the worldwide level, plus any
numbers not required by first and second preferences, not more than 10,000 of which to "Other

Workers”.
Fourth: Certain Special Immigrants: 7.1% of the worldwide level.

Fifth: Employment Creation: 7.1% of the woridwide level, not less than 3,000 of which reserved for
investors in a targeted rural or high-unemployment area, and 3,000 set aside for investors in regional
centers by Sec. 610 of P.L. 102-395,

4. INA Section 203{e) provides that family-sponsored and employment-based preference visas be issued
to eligible immigrants in the order in which a petition in behalf of each has been filed. Section 203(d)
provides that spouses and children of preference immigrants are entitied to the same status, and the
same order of consideration, if accompanying or following to join the principal. The visa prorating
provisions of Section 202(e) apply to allocations for & forelgn state or dependent area when visa demand
exceeds the per-country limit. These provisions apply at present to the following oversubscribed
chargeability areas: CHINA-mainland bom, INDIA, MEXICO, and PHILIPPINES.

5. On the chart below, the listing of a date for any class indicates that the class is oversubscribed (see
paragraph 1); "C" means current, i.e., numbers are available for all qualified appticants; and "U" means
unavailable, i.e., no numbers are available. {NOTE: Numbers are available only for applicants whose

priority date is earlier than the cut-off date listed below.)

e
ability _
:;‘“' g:::;t E:;:i?l:ld INDIA  |MEXICO f;‘g“"‘
‘Those
Listed
Ist  |22FEBOZ  |22FEBO2 |22FEB02 |08JULS2  |0IMAR93
7A  J0SMAY03 [OBMAY03 [08BMAY03 |OIMAY02 |08MA Y03
28 |Z2MAR9S |2ZMAR99 |22MARSS |01APRS2 [OLFEBY7
3rd  |22MAY00 [22MAY0D |22MAY00 [|22JUL92 JOIAPR9I
@b |220UL97 [LSDEC96 [22NOV96 [0IDEC94 |[22FEBSG

*NOTE: For April, 2A numbers EXEMPT from per-country limit are available to appiicants from all
countries with priority dates earlier than 01MAY02, 2A numbers SUBJECT to per-country limit are
available to applicants chargeable to all countries EXCEPT MEXICO with priority dates beginning
01MAYO02 and earlier than 0BMAYQ3. (All 2A numbers provided for MEXICO are exempt from the per-
country limit; there are no 2A numbers for MEXICQO subject to per-country iimit.)

Al
Charge: | mNA
abli - -
Ay maintana {mo1a  MExICO bt
Except |ber?
Those
Listed
Employ-
meat
-Based _
st C C C C C
2nd C 0IDEC03 |01DEC03 |C c
3rd OIJULOS ]0SFEB03 [010CTOI [010CTO1  J01JULOS

| SO ORI 1 4 [
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Other
Workers O0IMARO2 JOIMARO2 JoIMARO2 [0IMARO2 [JOIMARO2

4th C C c C C
Certain
Religious |C C C C C
Workers
5th C C Cc C C

Targeted
Employ-
ment

Areas/ c C C C C
Regional
Centers

The Department of State has available a recorded message with visa availability information which can be
heard at: (area code 202) 663-1541. This recording will be updated in the middle of each month with
information on cut-off dates for the following month.

Employment Third Preference Other Workers Category: Section 203(e) of the NACARA, as amended by
Section 1(e) of Pub. L. 105-139, pravides that once the Employment Third Preference Other Worker (EW)
cut-off date has reached the priority date of the latest EW petition approved prior to November 18, 1997,
the 10,000 EW numbers available for a fiscal year are to be reduced by up to 5,000 annually beginning in
the following fiscal year. This reduction is to be made for as long as necessary to offset adjustments
under the NACARA program. Since the EW cut-off date reached November 19, 1997 during Fiscal Year
2001, the reduction in the EW annual limit to 5,000 began in Fiscal Year 2002.

B. DIVERSITY IMMIGRANT (DV) CATEGORY

Section 203(c) of the Immigration and Nationality Act provides a maximum of up to 55,000 immigrant visas
each fiscal year to permit immigration opportunities for persons from countries other than the principal
sources of current immigration to the United States. The Nicaraguan and Central American Relief Act
(NACARA) passed by Congress in November 1997 stipulates that beginning with DV-28, and for as long
as necessary, up to 5,000 of the 55,000 annually-allocated diversity visas will be made available for use
under the NACARA program. This reduction has resulted in the DV-2008 annual limit being reduced
to 50,000. DV visas are divided among six geographic regions. No one country can receive more than
seven percent of the available diversity visas in any one year.

For April, immigrant numbers in the DV category are available to qualified DV-2008 applicants chargeable
to all regions/eligible countries as follows. When an allocation cut-off number is shown, visas are available
only for applicants with DV regional lottery rank numbers BELOW the specified allocation cut-off number:

AU DY
Chargeability
Rogion Areas Except
Those Listed
Separately
Except:
Egypt:
17,900
AFRICA 21,500 Ethiopia:
14,1560
Nigerla:
9,900
ASIA 9,100
EUROPE 20,625
NORTH 11
AMERICA
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(BAHAMAS)
.’ OCEANIA 1,200

SOUTH

AMERICA, aud {1,425

the CARIBBEAN

Entitlement to immigrant status in the DV category lasts only through the end of the fiscal (visa) year for
which the applicant Is selected in the iottery. The year of entilement for all applicants registered for the
DV-2008 program ends as of September 30, 2008. DV visas may not be issued to OV-2008 applicants
aftec that date. Similarly, spouses and children accompanying or following to join DV-2008 principals are
only entitied to derivative DV status until September 30, 2008. DV visa avallability through the very end of

FY-2008
cannot be taken for granted. Numbers could be exhausted prior to September 30.

C. ADVANCE NOTIFICATION OF THE DIVERSITY (DV) IMMIGRANT CATEGORY RANK CUT-OFFS
WHICH WILL APPLY IN MAY

For May, immigrant numbers in the DV category are available to qualified DV-2008 applicants chargeable
to all regions/eligible countries as follows. When an allocation cut-off number is shown, visas are available
only for applicants with DV regional lottery rank numbers BELOW the specified allocation cut-off number:

AlDV
Chargeabllity
Region Areas Except
Those Listed
Separately
Except:
@ 2550
20,500
2 AFRICA 26,700 Ethiopia:
16,000
Nigeria:
11,600
ASIA 10,500
EUROPE 23,500
NORTH I &
AMERICA 12
(BAHAMAS)
OCEANIA 1,400
SOUTH
AMERICA, sud 1,550
the CARIBBEAN

D. INDIA EMPLOYMENT SECOND PREFERENGE VISA AVAILABILITY

Section 202(a)(5) of the Immigration and Nationality Act provides that if total demand will be insufficient to
use all available numbers in a particular Employment preference category in a calendar quarter, then

the unused numbers may be made available without regard to the annual “per-country” limit. it has been
determined that based on the current level of demand being recelved, primarily by Citizenship and
immigration Services Offices, there wouki be otherwise unused numbers in the Employment Second
preference category. As a result, numbaers have once again become available to the India Employment
Second preference category. The rate of number use in the Employment Second preference category will
continue to be monitored, and it may be necessary to make adjustments should the level of demand

. increase substantiaffy.
" E. S| CATEGORY VISA AVAILABILITY FOR IRAQI AND AFGHANI TRANSLATORS

The National Visa Center has already scheduled 485 Special Iramigrant Translator cases for interview in




I

Visa Bulletin April 2008 Page Sof 5

FY-2008. Of these, 332 SIVs have been issued fo principai applicants and there are another 170 cases
scheduled for March. Given the number of cases scheduled, along with the 221(g) cases still pending, it
is likely that the FY-2008 numerical limitation of 500 visas in this category will soon be reached.

E. OBTAINING THE MONTHLY VISA BULLETIN

The Department of State's Bureau of Consular Affairs offers the monthily "Visa Bulletin® on the
INTERNET'S WORLDWIDE WEB. The INTERNET Web address to access the Bulletin is:

http:/itravet.state.gov
From the home page, seiect the VISA section which contains the Visa Bulletin,

To be placed on the Department of State’s E-mail subscription list for the “Visa Bulletin®, please send an
E-mail to the following E-mail address:

listserv@calist.state.gov

and in the message body type:
Subscribe Visa-Bulletin First name/Last name
(example: Subscribe Visa-Bulletin Saily Doe)

To be removed from the Department of State's E-mail subscription list for the “Visa Bulletin”, send an e-
malil message to the following E-mail address:

listserv@calist.state.gov

and in the message body type: Signoff Visa-Bulletin
The Department of State also has available & recorded message with visa cut-off dates which can be
heard at; (area code 202) 663-1541. The recording is normally updated by the middle of each month with
information an cut-off dates for the following month.,
Readers may submit questions regarding Visa Bulletin related items by E-mall at the following address:

VISABULLETIN@STATE.GOV
{This address cannot be used to subscribe to the Visa Bulletin.)

Department of State Publication 9514
CA/VO:March 11, 2008
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Immigration Law in Motioa—~The Changing Land-
scape of Motions for Continuance, Change of Ven-
ue, Reopening, Remand, and Reconsideration Be-
fore the Immigration Judges, the Board of Immigra-
tion Appeals, and the Federal Circuit Couris

by
Anne 1, Greer and Teresa L. Donovan (FNal].

Motions serve as pivotal tools of the immigra-
tion practitioner's trade. This is proving increas-
ingly true in today's immigration practice. In the
past, when immigration law presented a quicter
front, the variety apd volume of motions were more
circumscribed. Today, skilltul motions practice as-
sumes an expanded and increasingly important role
in response to froquent swamtory, regulatory, and
process change, as well as the growing body of ed-
ministrative and judicial precedent addressing mo-
tions.

When properly deployed, motions conaibute to
achicving the adjudicatory objectives of fairness 10
the parties and efficiency of process. The practi-
tioner should aim to meet these goals by addressing
the requisite legal standards as set forth by the Im-
migration and Natiopaliry Act (the Act) and regula-
tions, [FN1} administrative guidance, [FN2] and
case law. Vital procedural guidance regarding filing
requirements for various motions can siso be found
m the practice manuat for the Board of Immigration
Appeals (the Board, or BIA) and individual immig-
ration court operating procedures, which are avail-
able ouling at www.usdoj.gov/eoir, (FN3] The Of-
fice of the Chief Immigration Judge (OCU)) is de-
veloping a nationwide practice manual pursuant to
an August 2006 directive from the former Attorney
General. {FN4] It is critical that the movant care-
fully railor the request to these requirements. In ad-
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dition to following the “recipe” for a particular mo-
tion, the movent must file it in che proper forum,
i.c., the immigration court or the Board. [FN$] Fur-
ther, given that judicial review of a Board's admin-
istrative appellate decision occurs in the federal cit-
cuit in which the (mmigration judge concluded the
removal proceeding, relevant fedsral circuit law
should be consulted. [FN6] This is particularly sig-
pificant because the circuit courts employ different
analyses in ascertaining the circumstances under
which they retain subject matter jurisdiction to re-
view the denial of these motions by immigration
judges and the Board in light of statutory changes
to judicial review of immigration matters enacted in
1996 and 2005. Understanding these nusnces is im-
portant in preparing the motion initially to preserve
judicial review by framing arguments appropriately
as warranted by the facts,

This Briefing will examine the evolution of spe-
cific, discretionary motions before the tmmigration
court, the Board, and the Federal Circujt Courts of
Appesl; i.c., motions for continvance, chaoge of
venue, reopening, remand, and reconsideration.
Each motion will be addressed in terms of higtory,
applicable procedural and substantive requiroments,
adminisirative appellate review before the Board,
and judicial review in the circuit courts.

SPECIFIC MOTIONS BEFORE THE TMMIG-
RATION JUDGE AND THE BOARD

Motions for Continkance

Authority, The Act does not contsin specific
statutory authority for the adjudication of motions
for continuances. Some courts have recognized an
implicit authority in the section aof the Act authoriz-
ing immigration judges to “conduct procecdings for
decidiog the insdmissibility or deportability of an
alien.” {[FN7} In this view, the fmplicit statutory au-
thority is imoplemented by the regulation govesning
continuances. [FN§]
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cause she did nor receive certain “written material™
relating to the case, which she intended to use as
evidence, unti{ one day before the hearing, {FN21]
She next asserted that she had scheduled a meeting
with an employes of a translating service about
“some pertinent information regarding the hearing
as to witneses and allegations of fact, ete.,” includ-
ing obtaining translation of a letter written by the
alien. {FN22] The translating service employee
failed to attend the mecting and counsel did not re-
ceive the wanslated letter. The Board upheld the
immigration judge’s demial of the continuance re-
quest, finding first that the receipt of the “written
material” a day in advance of the hearing did aot
prevent counsel from including it as evidence. Fur-
ther, the alien could have testified as to the contents
of the untranslated letter and other “pertinent in-
formation™ at the hearing.

While the decision to grant or deny a motion for
contiouance is within the “sound discretion” of the
iromigration judge, the exercise of discretion is lim-
ited. For example, the alien is entitled to certain
procedural protections, including the guaraatee of 8
reasonable opportunity to present evidence on his
or her own behalf. [FN23) Further, mere efficiency
in terms of completing the case is not a sufficient
reason to deny a continuance based on a justifiable
request for more time. [FN24] Yet, the avoidance
of unreasonably protracted delay can support the
denial of a continvance. [FN25]

The good cause standard also applies to the im-
migration judge when exercising his or her author-
ity to grant a continvance. The immigration judge
has a duty not to continue the matter for a period of
time longer than reasonably necded to serve the
purposc. For example, an immigration judge did not
act with good cause by granting a one-year continu-
ance fo give the respondent more time to establish
rehabilitation in furtherance of an application for
discretionary relief, [FN26) Case law from the re-
viewing circuit court should be consulted for ex-
amples of how the immigration judge's evaluation
of the good cause standard is reviewed for ubuse of
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discretion. [FN27)

Continwances Pending Adjudication of Ancll-
lary Pettions, Jo addition to time for preparation,
including procuring and assessing evidence, re-
spondents frequently scek continuances foy the De-
partment of Homeland Security (DHS) to adjudic.
ate a benefits petition that would enable them to ap-
ply for relief from removal before the immigration
judge; e.g., adjustment of status. [FN28)

Eligibility for adjustment of status requires an
aliep who has been admitted or paroled into the
United States to file an application for adjustment
of siatus establishing that be bas an immigrant visa
immediately available snd is admissible to the
United States. The availability of the immigrant
visa in many cases depends upon the favorable ad-
judication by DHS of a visa petition filed by an im-
mediate family member or an employer. This pro-
cess may take a lengthy period of time and requires
different steps, depending on whether the alien is
seeking a family-based or employment-based ad-
justment. Under the Board's decision in Matter of
Garcia, the immigration judge may grant a continu-
ance pending the adjudicstion of the underlying
visa petition by DHS. {FN29]

Significant fitigation ariscs over whether an im-
migration judge or the Bored abused discretion in
denying a coutinuance to await the sdjudication of
an immigrant viss petition. [FN30] Case law from
the Eleventh Circuit Cours of Appeals provides use-
ful insight into the circumstances warranting delay
of the proceedings to await the outcome of the an-
cillary adjudication. In Buil v. INT, the respondent’s
United States citizen wife filed a visa patition on
his behalf, which remained peading adjudication at
the time of the deportation hearing. [FN31] The im-
migration judge denied the respondent's request for
a confinuance to await the outcome of the visa peti-
tion wdjudication by DHS. Without the spproved
visa petition, the respondent did not have & visa im-
mediately available, and be hsd not filed the adjust-
ment application. In addition, the iounigration
judge conchuded the respondent could not present

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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vests with the immigration court system, which
consists of over S0 immigration courts nationwide.
{FN44] The DHS deteroines venue in 8 case when
it files the NTA with an immigration court. {FN45]
Jurisdiction and venue ase distinct. Jurisdiction re-
mains within the imymigration court system until the
matter is decided by an immigration judge and an

. appesl is filed. [FN46] Venue may be altered by fil-

ing the proper motion.

The immigration judge's authority to rule on &
motion # change venue, subsequent to the filing of
the NTA by DHS, has long been recagnized by case
law. la Matter of K-, the Board stated that “the
power to sule...for change of venue..lies solely
with the bearing officer {now immigration judge).”
(FN47] The Board did-not elaborate on the source
of this power, treating it as an inherent authority
belonging to the adjudicator. In Marier of Seren, the
Board clarified for purposes of deportation pro-
ceedings that, “fmjartters involving procedural due
process in & hearing before an immigration judge
are under his jurisdiction. Venue is, of course, such
a matter.” [FN48] In Seren, the Board premised the
power to decide venue on the regulation at formes 8
CF.R. § 242.8(a), which grantsd the immigration
judge the authority to take such action ag "may be
appropriate to the disposition of the case.”

In Matter of Wadas, the Board based the im-
migration judge's authority to adjudicate motions to
change venue in exclusion proceedings on former 8
CF.R. § 236.1, which provided: “... immigration
judges shall also exercise the discretion and suthor-
ity conferred upon the Attorney General by the Ac
as js approptiate and nccessary for the disposition
of such caves.” [FN49] The judge's authority over
venue “was comumitted to the sound exercise of his
discretion.” {FN50) The Board determined in Mar-
ler af Alphonse [FN51] that the immigration judge’s
authority over venue did not extend to an alien in
Immigration and Naturelization Service (INS) de-
tention, reasoning that consideration of parole and
detemtion matters arc exclusively within the INS
Districi Director's jurizdiction. [FN52}

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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In 1987, the regulations were amended to spe-
cifically address motions to change venue and con-
firn the immigration judges' awthority to adjudicate
them, irzespective of whether the alien was de-
tained, or was in exclusion or deportation proceed-

-ings. [FNS53] The new venue regulation read: “The

Jmmigration Judge, for good causc, may change
venue on motion by one of the parties, or upon his
or her own authority after the charging document
tag been filed with the Office of the Chief Immig-
ration Judge.” [FN54) According to the rule's sup-
plementary information, the rule was designed to
provide comsistency, clarity, asnd  fairness,
“[making} uniform the Immigration Judge's suthor-
ity 10 change venue in all proceedings.” [FNSS]

In 1992, the regulations were amended to elim-
inatc the immigration judges' sua sponte authority
to grant a change of venue. [FN56] The amended
regulation at former § C.F.R. § 3.20(b) provided:
“The Immigration Judge, for good cause, may
change venue omly upon motion by onc of the
partics, after the charging document has been filed
with the Office of the Chief Inmigration Judge.”
The current regulasion at 8 C.F.R, § 1003.20(b) re-
mains fargely udchanged. Thus, the immigration
judge has jurisdiction to rule on 4 motion to change
venue filed by either party, but has no suthority to
acder & change of venue on his or her own motion.

[FN5T7)

Goed Cause standard. Matcter of Rahman re-
mains the most widely cited case addressing what
congtitutes “good cause™ for purposea of requesting
a change of venuc. {FN58) Rakman cauticus careful
copsideration of the relcvant factors and requires
thoughtful and thorough presentation of valid reas-
ons supporting a request for a change of venue,
Good csuse is determined by balancing factors rel-
evant 10 the venue issue, including the respondent's
residence, location of respondent’s counsel, location
and aveilability of witnesses and cvidence, adminis-
tretive convenience, and expeditious trestment of
the case. In Rahman, the respondont requested s
change of venue from the irmmigration judge based
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The advent of televideo conferencing, telephon-
ic hearings, and administrative control courts res-
ults in cross-jurisdictional hearing scenarios. An
immigration judge may be sitting in Falls Church,
Virginia, and appearing by tclevideo at the Los
Angeles Immigration Court, where the parties and
the interpreter are present. Because the Act vests
venue for circuit court judicisl review in the circuit
where the immigration judge completed proceed-
ings, the question arises whether the immigration
judge in Virginia hearing a case in California
should apply the law of the Founth or Ninth Circuit
Court.

Several courts have commeuted on the lack of
clarity gemerated by the differing locations of the
partics and the immigration judges. [FN70] in re-
spouse, the Executive Office for [mmigration Re-
view {(EOQIR) issucd a proposed rule to amend 8
C.F.R. §§ 1003.14(a) and 1003.20{a) clarifying that
“venue shall lie at the place of the hearing as identi-
fied on the charging document or initial heariag no-
tice, unless an immigmtion judge has granted a
change of venue to 3 different location.” [FN71]
The proposed regulation accords with interim Oper-
ating Policics and Procedures Memorandum No.
04-06, Hearings Conducted through Telephone and
Video Conference (OPPM 04-06). [FN72] Under
the proposed rule, the designated hearing location
controls for law of the circuit purposes even if an
immigration judge is conducting the hearing by
video conference in an altemative Jocation or if the
cage records are filed with an administrative control
court in a different city.

Motions 10 Reopen Before the Immigration Courts
and the Board [FN73/ :
Authority. A motion to reopen immigration
proccedings can be filed by cither party ond is
based on new facts or circumstances arising after
the issuance of » final administrative order. {FN74)
Since the 19405, federsl regulations have provided
that 2 motion to ceopen “shall state the new facts to
be proven at a hearing to be held if the motion is
granted, and shail be supporied by affidavits or oth-
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er evidentiary material.” [FN75)

Motions to reopen immigration procecdings
tave long been disfavored because, like petitions
for rehearing and motions for a new trial based on
newly discovered evidence in the federal courts,
there is a public interest in bringing fiuality to pro-
ceedings. [FN76) The United States Supreme Court
has found that this “is especially true in a deporta-
tion proceeding, where, as a gencral matter, every
delay works to the advantage of the deportable sli-
eo who wishes mercly to remsin in the United

States.” [FN77}

In 1990, because of perceived sbuses in the fil-
ing of mations to reopen or recongider immigration
proceedings, Congress directed the Attorney Gener-
al 10 issue regulations setting time and number lim-
itations on motions. [FN78] Congress stated that
“[Ulnless the Attorncy General finds reasonable
evidence to the contrary, the regulations should
state that such motions be made within 20 days of
the date of the final determination in the proceeding
and that such mations be limited to one motion to
reopen and one motion 10 reconsider.” [FNT9) As
directed, the Justice Department's initial proposed
regulations set a 20-day time limit on motions to re-
open and reconsider and a numerical limit of one.
[FN80] After public comment, the Attorney Gener-
al prowuigated revised final regulations effective
July 1, 1996, extending the 20-day time limit 10 a
30-day limit for motions to reconsider and a 90-day
{imit for motions to reopen. [FN81] The regulations
incorporated the aumber limit 50 that an alien could
file only one motion to reopen and one motion o
reconsider. [FIN82] Five months later, Congress co-
dified these time and number restrictions on mo-
tions to scopen and motions to reconsider; this is
the current law. [FN83]

Procodural Requirements. The segulatory pro-
visions govermning motjons 1o reopea are framed in
the negative, i.c., “a motion shall not be granted”
unfess a certain condition is met. The regulations
do not require reopening in any particular case.
[FN84] Thus, the regulations governing motions to
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tion. [FN101) Lin unlawfully reentered the United
States in 1999, and, in 2004, filed 3 moation to re-
open bis original removal hearing before the im-
migration judge, The immigration judge denicd the
motion based on 2 lack of jurisdiction. The Board
affumed the immigration judge’s decision, The
Board found that Lin's prior removal order was sub-
jecs to reinstatement pursuant to § 24 1(a8XS) of the
Act and that Lin was barred from sceking aay bene-
fit under the Act pursuant to § 208(d)X6) of the Act,
because he had filed » frivolous asyhup application,
It appears that the motion was not denied based on
Lin's departure from the United States nor on the
untimeliness of the motion.

The government invoked the regulatory bar on

-post-departure motions 10 reopen in response to

Lin's petition for review filed with the Ninth Cir-
¢uit. The Niuth Circuit found, inter alia, that regu-
lations at 8 C.F.R. § 1003.23(b)(}) do not always
preciude an alien who has been removed from filing
a motion to reopen. Looking at the regulation's first
senteace, the court observed that it is phrased in the
present tense. (FN102) Therefore, when Lin depar-
ted the country in 1997, be was not the subject of
proceedings because his procecdings were complete
and, consequently, he could file a motion to reopen
despite bis departurc from this country,

In William v. Gonzales, the Fourth Circuit
Court of Appeals invalidated this regulatory bas on
post-departure motions to reopen, [FN103] In that
case, William, s lawful permancnt resident, was re-
moved from the United States in July 2005 due to
his 1997 conviction for a crime invelving moral
turpitude. Within five months of his departure, Wil-
liam’s 1997 convictior was vacated and he sought
reopening before the Board. The Board denied the
motion pursuant 10 8 C.F.R. § 1003.2{d) because
Willisam had deparied the United States. The Fourth
Circuit agreed with William that federal regulations
at 8 C.F.R. § 1003.2(d) (barring post-departure mo-
tions to reapen) conflict with § 240(c7)(A) of the
Act (suthorizing an alien 10 file one motion to re-
open proceedings) because the Act has no require-
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ment that only aliens who are present in the United
Stages may file a motion to rsopen. The court inval-
idated the regulation and remanded the case to the
Board, In his strong dissent, Chief Justice Williams
asserted that he was unable “to conclude that Con-
gress has cleasty signaled its inteation to repeal the
departurc bar at 8 C.F.R, § 1003.2(d).” [FN104]

Tims and MNwober Limitations. An alien may
file only one motien to reopen, whether before the
immigration judge or the Board, and the motion
must be filed within 90 days of the date of the eniry
of the final adminisirstive order in the case.
[FIN105] These tisoe and pumber limitations do not
apply to a DHS motion to reopen removal proceed-
ings filed before the immigration judge or the
Board. {FN106] For purposes of calculating the mo-
tions desdline, the “catry” of & finel administrative
order refers “to the date that a designated adjudicat-
or renders a binding decision.” [FN107) The 99-day
time limit cannot be extended. The filing of a peti-
tion for review in federal circuit court does not ex-
tend the time limit for filing a motion w reopen.
(FN108] A motion is deemed filed when received at
the immigration court or the Board. (FN109)

The time and number limitations on motions to
reopen are not absolute. There are four narrow ex-
ceptions to these time and aumber restrictions on
motions to reopen. (FN110] However, even if a mo-
tion falls within one of these exceptions, the metion
must still meet the other general motions require-
ments, ‘

The first exception to the time and number lim-
itations oo motions to reopen arises in the context
of in absentia removal, deportation, and exclusion
hearings where an alien is ordered removed, depor-
tad, or excluded in his abscnce due to his failure o
appesr at a scheduled hearing. The regulations and
the Act provide different time limits on motions to
reopen and rescind orders entered in absentia. An
alien who fails to attend a scheduled hearing due to
exceptional circumstances must file a motion % re-
open and rescind the ir absenita order within 180
days after the date of the order of removal. An alicn
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Motions to Reopen and Voluntary Departure.
Ancther important consideration in motions prac-
tice is the interplay between the stawtory snd regu-
latory provisions governing voluntary departure and
those goveming motions to reopen. [FN126} As
stated, with few exceptions, an alien must file »
motion to reopen within 90 days of the issuance of
a final agdministrative order. The statutory deadlines
for voluntarily departing the United States are dif-
ferent from the deadlines for filing motions to re-

open.

Rather than entering a removal order, ar im-
migration judge may grant an alicn a period of time
" in which 10 voluntarily depart the country. [FN127]
An alien who is granted voluntary departure prior
0 the compietion of remaval procecdings may be
granted a voluntary depsrture period up to 120
days. [FN128] An alien wbo is granted voluntary
departure at the conclusion of proceedings may be
granted up to 60 days in which to voluntarily de-
part. [FN129] An alien who does not depart the
United States within the authorized period of volun-
tary departure is ineligible for cancellation of re-
moval, adjustment of status, and regisiry for a
10-year period unicss the alien can establish excep-
tional circumstances for his failure to depart.

{FN130]

Thus, the issue is whether the timely filing of a
motion Lo reopen tolls the voluntary departure peri-
od. Stated differently, the question is whether the
filing of a motion to reopen stays the voluntary de-
parture period while the Board adjudicates the mo-
tion to reopen. To date, the Board has not issued a
precedent decision on this precise issue under the
current stasutory provisions. {FN131]

In practice, it is nearly impossible for an im-
migration judge or the Board 10 adjudicate » motion
to reopen within the 60- or 120-dsy period of vol-
untary departure. Thus, an alica who filss a timely
motion to rsopen to dpply for cancellation, adjust-
ment of status, or registry will most likely become
incligible for such relief under § 240B(d) of the Act
if he wails in this country while the motion is adju-
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dicated. [FN132] Morcover, if the alien departs the
country while the motion is pending, the motion is
automatically withdrawn. [FN133) Although alicns
who accept voluntary departure must be given no-
tice of the conseguences of their failure to timely
depart the United States, [FN134] the “joint effoct
of these provisions is practically to foreclose the
availability of motions to reopen in most cases
where the alien has received voluntary departure.”

{FN135]

There is a circuit count split on whether 8 mo-
tion to reopen filed within the voluntary departure
period tolis the volumtary departure period. Four
circuits bave held that the timely filing of a motion
to reopen tolls the voluntary departure period uatil
the Board rules on the motion. [FIN136] In order to
give effect to these competing Statutory provisions,
these courts have held that a timely filed motion to
reopen will toli the voluntary departuse period. On
the other hand, the First, Fourth, and Fifth Circuits
have held that the timely filing of a motion to re-
open docs not toll the voluntary departure period.

{FN137)

The United States Supreme Court recently gran-
ted a petition for & writ of certiorari to address this
very issue; that is, “whether the filing of a motion
to reopen removal proceedings automatically tolls
the period within which an alien must depart the
United States under an order granting voluntary de-
parture.” {(FN138)

Substsntive Requirements. Nearly 20 years
ago, the United States Supreme Court asticulated
the “three independent grounds” for the immmigra-
tion judge or the Board to deny 3 motion to Tcopen.
[FN139] A motion to reopen can be properly denied
if: (1) the alien fails to cstabliak prima facic eligib-
ility for the relief sought; {2) the alien fails to sup-
port the motion with previously unavailable evid-
ence, or (ails o explein his fatlure to assert his
claim at the bearing; or (3) the alien, despite being
cligible, is not entitled to the discretionary grant of
relief, (FN140] These grounds were recently reiter-
ated by the Board. [FN141) These ofien cited reas-
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ariscs, careful attention must be paid to the circuit
law to determine the nature and extent of the evid-
ence required to support a maotion o reopen
premiscd on an imeffective assisiance of counsel
claim. [FN153]

The Act provides that alicos may be represented
in removal hearings by counsel of their choosing at
0o expense to the government. (FN154] An alien's
right to competent counsel derives not from » spe-
cific right to counsel, but from the Fiftih Amend-
ment right 1o due process and a fundamentally fair
immigrstion hearing. [FN155] The Board bas found
that “ineffective assistance of counsel i3 a denial of
due process only if the proceedings were so funda-
mentally unfair that the alien was prevented from
reasonably presenting his or her case.” [FN156}

The Board has held that to successfully raise an
ineffective assistance of counse] claim, an alicn
must, first, comply with the three procedural re-
quiremments set forth in Maner of Lozada, and,
second, demonstrate that his or her case was preju-
diced a9 a result of counsel's conduct. [FN157] The
Board heid in Matter of Lozada that an alien mak-
ing sn ineffective nssistance claim must: (1) present
an affidavit scting forth in detail the agreement
with former counsel and representations by counsel
in this regard; (2) inform counsel of allegations of
ineffective conduct and give counsel the opportun-
ity % respond; and (3) file & bar complaint or ex-
plain the reasons for faiting to do so. {FN158)

Wkile the circuit courts have uniformly adopted
the Board's three-prong Lozada icst, the courts do
not always require strict complience with the re-
quirements, A review of case law in the various cir-
cuits reveals that cach has its owa standard for Loz-
ada complisnce. For example, the Ninth Circuit has
field that where counsel's in¢ffectiveness is obvious
snd undisputed on the face of the record, the alicn
need not comply with the Lozada requirements,

{FN159]

Similarly, while the circuit courts have uni-
formly adopted the Board's requirement that the ali-
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en establish that counsel's conduct prejudiced the
case, the courts measure or describe prejudice dif-
fercutly. For example, the Sixth Circuit sets a high
prejudice standard while the Ninth Circuit scts a
lower standard, with the Third Circuit's prima facie
standard fafling in the middle. To establish an inef-
fective assistance of counsel claim in the Sixeh Cir-
cuit, an alicn wmast catablish that “counsel preju-
diced him or devied him fundamental fairness in or-
der to prove that he bas suffered a denial of due
process.” [FN160] To establish prejudice the slien
must show that the outcome of the case would have
been different but for counsel's ervor. Fusthermore,
an slicn has no right 1w effective assistance of coun-
sel in requesting & discretionary waiver of removal
from the Attomey General becaase the inability to
receive such relief does not amount to “deprivation
of a liberty interest.” [FN161]

The legal standard for establishing prejudice in
the Third Circuit requires an alien to show a
“reasonable likelihood” or “reasonable probability”
that the result would have been different absent
counscl's errors. Stated differently, the alien must
show 8 reasonable likelihood thet the outcome
would have been different had the emror not oc-
curred. [FN162] Thus, the Third Circuit appears to
require that an alien make a prime facie showing of
prejudice to obtain reopening. In Fadiga v. Altorney
General, the Third Circuit determined that the
Roard employed an overly rigorous prejudice stand-
ard by requiring the alicn to establish by a prepon-
derance of the evidence cligibility for the relief

sought. [FN163]

The Ningh Circuit employs a lower prejudice
standard thag that set by the Sixth and Third Cir-
cuits. The Ninth Circuit has beld that (o esiablish
prejudice an alien must show that counsel's inad-
equase performance may have affected the outcome
of the proceedings. The court explained that this is
s Jower standayd than » prima facic standard,
[FN164] The Ninth Circuit has also determined that
prejudice is presumed where counsel’s emor de-
prives the alien of an opportunity o sppeal.
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Matter of X-G-W-, [FN185} the Board found that a
1996 amendment to the "“refugee” definition consti-
tuted & significant change to the asylum law that
justified the Board's consideration of otherwise un-
timely motions ta reopen by alicns who sought to
apply or reapply for asylum based on the change in
the law. [FN186)

Ou the other hand, in Maiter of G-D-, [FN187)

an alien asked the Board w reopen and reconsider .

proceedings on its own motion based on the Board's
intervening decision in Matter of O-Z- & I-Z-,
(FN188)] The Board found that its decision in O-Z-
& I-Z- did not constitute a fundamental change in
the law, but rather applied existing law to the facts
of the case. At most, it covid be considered an
“incremental development in the law, not a dopar-
ture from established principles.” [FN139]}

Motlons to Remand Fited with the Board

A motion to reopen or reconsider which is filed
before the Board during the pendency of an appeal
constitutes a8 motion to remand, Such a motion may
be adjudicated by the Board with the appesl,
[FN190] Whether the motion to remand is filed for
the purpose of reopening or reconsiderstion, it must
meet the standard motions requirsments, except the
time and numerical restrictions. For example, an
slien who files a motion to remand while his appeal
is pending to afford him the opportunity to apply
for adjustment of status under § 245(a) of the Act
[8 US.CAA. § 1255(a)] would nced to establish
prima facie eligibility for relicf and that the motion
should be granted in the exercise of discretion. As
with motions to reopen, a party filing a motion fo
remand “to pursuc relief bears 8 ‘heavy burden’ of
proving that if proceedings before the immigration
judge were reopened, with al) the attendant delays,
the new evidence would likely chapge the resuls of
the case.” [FN191]

In cermin circumstances, & motion to remand
will be subject to the time and number limits oo a
motion to reopen. For example, a motion to remand
filed during the pendency of an appesl of sn immig-
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ration judge's denminl of an untimely motion 10 re-
open filed after the issuance of a final administrat-
ive order is subject to the time and aumber limits
on motions to regpen. [FN192)

In adjudicating ar appcel, the Board moay re-
mand on its own ntotion without a formal request
by the parties. For example, when the Board sus-
tains an alico’s appeal and finds the alien eligible
for some form of relief from removal (such as ad-
justment or withholding of removal), it will remand
the case to the immigration judge for background
checks and entry of an order pursuant to 8 C.F.R. §
1003.47(h);, or, the Board may determine that fur-
ther fact-finding is necessary to adjudicate the ap-
peal in which case¢ it must remand the case to the
immigration judge. [FN193]

An issuc that often arises in the context of re~
manded proceedings, is the nature and extent of the
immigration judge's jurisdiction over the case. In
general, when the Board remands the record of pro-
ceeding to the immigration judge, it divests itself of
juriediction, giving the immigration judge jurisdic-
tion to consider all issues unless the Board specific-
ally limited the scope of the remanded procecdings.
{FN194] The Board has held that when the cecord is
temanded to the immigrstion judge for background
checks and entry of an order pursuant to 8 C.F.R. §
1003.47(h), the immigration judge may not recon-
sider the Board's prior decision, but the immigra-
tion judge “reacquires jurisdiction over the pro-
ceedings” and may consider whether newly
proffered evidence supports reopening of the pro-
ceedings. [FN195)

Motions to Recorsider Before the Immigration
Cowrits and the Board

Axuthority. A motion to reconsider “shall gpe-
cify the ervors of fact and law” in the prior immig-
vation judge or Board decision and “shall be sup-
ported by pertinent authority.™ [FN196} Historic-
ally, the Justice Department and Congress have
paired motions to reopen and motioas to reconsider
so that they have undergone regulatory reform and
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party may file only one motion to reconsider” with
the immigration judge. [FN207] The regulstions
govemning motions filed with the Board provide that
“[A) party may file only one motion to reconsider
any given decision .... [T)n removal proceedings, an
slien may file only one motion to reconsider a de-
cision that the alien is removable from the Uniteg
States.” [FN208)

Substantive Requirements, As staled, a mo-
tion to reconsider is based on the assertion that the
previous decigion is premised on a factual or legal
error or that the decision should be reevaluated due
to & change in law. A motion to reconsider based on
arguments that should have been raised on appeal
or simply repeat arguments rejected on appesl will
be denied. (FN209] Likewise, motions to reconsider
that are insufficiently detailed and based on con-
¢lusory statements will be denied. [FN21Q]

The reguiations specifically bar two types of
motions to reconsider. First, 8 party may not file a
motion to reconsider before the Board or the im-
migration judge secking reconsideration of a de-
cision demying a prior motion to reconsider.
(FN211] Second, a “motion to reconsider based
solely on an argument that the case should not have
been affirmed without opinjon by a single Board
Member, or by a three-Member panel, is barved.”

[FN212}

Last year, in Matter of O-5-G-, the Board
denied the respondent'’s motion to reconsider be-

cawse he stmply reasserted his asylum cligibility

claim and introduced a new legal argument
{saserting his eligibility for asylum based on his
membership in a particular social group) which he
could have presented to the immigration judge and
on appeal, but failed to do so. [FN213) In that case,
the Board summarized the general filing require-
menis for motions to reconsider and set forth the
proper standard for challenging a decision in which
the Board affirmed the immigration judge's de-
cision without opinion. The Board made a distinc-
tion between those motions which arc barred by
regulation because they are based “solely on the
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management  decision to  issue an AWQ,”
(affirmance without opinion) and those motions
which are penmitted because they challenge “the
underlying reasons for affirmance of the immigra-
tion judge's decision.” [FN214]

Like a motion to reopen, the contents of 8 mo-
tion 1o reconsider will depend on the reason or pur-
pose for filing the motion. For example, the Board
retaing jurisdiction aver a motion to reconsider its
previous decision dismissing an appeal as untimely
filed. [FN215] A party asserting that the Board er-
roncously found an appcal untimely must specify
the Board's error in the prior order and explain why
the appeal should be considered timely filed. A
party challenging an immigration judge's determin-
atiop that the right to appeal was waived may file a
motion to reconsider with cither the immigration
judge or the Board. [FN216] The party making such
a motion must demonstrate that the waiver, if made,
is invalid because it was not knowing and volun-

tary.

Motions to reconsider filed before the Bosrd
and the immigration judge must disclose whether
the firal removal order is the subject of judicial
proceedings, and, if so, it must detail the judicial
posture and status of the case including whether the
coust has decided the case. {FN217] The motion
must also disclose whether the slien is the subject
of any criminal proceeding under the Act, and, if
30, the status of the proceeding. [FN218]

In an intercating decision analyzing the nature
of a motion to reconsider filed in removal proceed-
ings, the Fifth Circuit found that the Board's de-
cision granting the DHS' untimely motion to recon-
sider was in crror becsuse the DHS motion to re-
consider constituted a collateral attack on the
Board's prior decision which was barred by res ju-
dicata. [FN219}

Sua Sponte Recensiderantion. As with reopen-
ing, the imuigration judge and the Board may re-
consider removal proceedings on their own yotion
in exceptionsl circumstances, (FN220]
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Remand, and Recousideration. Judicial review
over discectionary adjudications by immigration
judges and the Bowrd is cirvumscribed by §
242(aX2XB) of the Act, which prohibits judiciai re-
view of denisls of discretionary relief including:

(i) any judgment regarding the granting
of relief under § 212(h), 212(i), 240A, 240B
or 245, ar

(ii) any other decision or action of the
Attorney General or the Secretary of Home-
tand Sccurity the authority for which is spe-
cified under this subchapter to be in the dis-
cretion of the Attorney General or the Secret-
ary of Homeland Security, other than the
granting of relicf under § 208(a) [asylum).
[FN235]

The United States Circuit Courts of Appeal
have issued numerous decisions analyzing their jur-
isdiction over discretionary motions, with some dif-
ferences of opinion among them over the nature and
extent of judicial review preserved. Further, the cir-
cuits differ over the analytical framework underly-
ing these detenminations. The following discussion
addresscs these varistions.

diction. The Circuit Courts analyze their jurisdic-
tion over the denials of continuances under §
242(a)(2)(BXii) of the Act, which prohibits judicial
review over discretionary determinations, outside
of the applications for relief from removal,
“specificd under this subchapter.” [FN236] The cir-
cuits are split, with the Eighth, Tenth, and Seveath
cirouits concluding that review is not available. The
majority disagrees, including the First, Second,
Third, Fifth, Sixth, Ninth, and Eleventh. The Su-
preme Court recently declined to resolve this ques-
tion. [FN237)

The Eighth Circuit in Onyinkwa v. Ashcroft first
sddressed the issue, finding no jurisdiction 1o re-
view the petitioner’s claim that the immigrstion
judge sbused bis discretion in denying a request for
a continuance of the removal proceedings. [FN238]
According to Onyinkwa, “whenever a regulation
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implementing a subchapter Il siatute confers discre-
tion upon an immigration judge, [IRIRA generally
divesu courts of jurisdiction to revicw the zxercise
of that discretion.” (FN239) In this view, immigra-
tion judges devive their discretionary authority over
continuance mations from the ssction of the Act su-
thorizing them to conduct removal procecdings,
which is contained in subchapter II of the Act.
[FN240) The implementing regulation st 8 CE.R. §
1003.29 governing continuances is within the dis-
cretion of the immigration judges and therefore
beyond judicisl review.

In Onyirkwa, the Eighth Circuit relied on the
Sixth Circuit's opinion in CDI Infarmation Ser-
vices, Inc., v. Reno, to find thet it lacked jurisdic-
tion to cevicew the immigration judge’s denial of &
continuance. [FN241] The Sixth Circuit later
opined that the Eighth Circuit “misapplied our pre-
cedent” in this regard. [FN242] The Sixth Circuit
observed that CDI Information Services involved an
application for a viss catension, which the court
noted is left to the Attomey General's discretion,
not to that of the immigration judges. The Sixth
Circuit distinguished this scenario from portions of
subchapter I “that leave discretion with
[immigration judges] in matters  where
{immigration judges] are merit decision~makers that
are subject to our review.” [FN243]

Subsequently, in Grass v. Gonzales, the Eighth
Circuit followed Onyinkwa, holding that “we bave
no jurisdiction to review the [immigration judge's]
wholly discretionary denial of Graas's request for a
continuance of his removal hearing.” {FN244] Re-
cently, in dicta, the Eighth Circuit suggested that “it
may be appropriate for our court to revisit this issue
cn banc. Since Grass, s majority of the circuits
have determined that the courts of appeals do bave
jurisdiction to review an [immigration judge's] dis-
cretionary denial of a motion to continue.” {FN245)

The Tenth Circnit Court of Appeals agreed with
the Eighth Circuit in Yerkovich v. Asheroft.
[FN246] In Yerkovich, the Tenth Circuit observed
that it was bound by its decision in Van Dink v.
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nigration proceeding is not a decision ‘specified
under [the relevant) subchapter 1o be in the discre-
tion of the Attorney General." [FN260] These
courts, including the First, Second, Third, Fifth,
Ninth, and Eleventh employ similar reasoning to
conclude, as smated by the Second Circuit, that
“contipuances are not cven mentioned in the
subchapter.” [FN261] In this view, since the im-
migration judges' authority over coatinuances de-
rives from the regulations, sather then the statute,
the adjudication is not encompassed within the ama-
bit of the jurisdiction-stripping provision over dis-
cretionary determinations under 242(a)}(2)(®Xii).
[FN262] As stated by the Eleventh Ciscuit in Zafar
v. US. Ay, Gen,, “[blecause denials of motions to
continue are not stattorily-proscrived discretionary
acts “specified under this subsection’ to the Attor-
ney General, as cnumerated in  scction
1252(8)(2)(BXii), we have jurisdiction to review
them.” [FN263]

Interestingly, the First Circuit initially determ-
ined that it tacked jurisdiction to review the deniat
of a continuance stating that, “[w]e acknowledge
the cosTectness of the governmeut's argusuent that
we have no jurisdiction over whether the denial of 8
continuance was an abuse of discretion.” [FN264]
Subsequently, the Ficst Circuit reversed itself on
this point, as did the government, to join the major-
ity of circuits, explaining that, “{w]e agree with the
governmment's new position that we have jurisdiction
to review a denial of s continuance.” [FN265]

The Sixth Circuit Court of Appeals reached the
same cutcome through different reasoning. In Abu-
Khaliel v. Gonzales, the Sixth Circuit found that the
regulation governing coutinusnces implements an
implicit power granted to immigration judges by
siatute. [FN266] However, the Sixth Circuit differ-
entiated between the authority conferred ou the At-
torney General and that defegated to the immigra-
tion judges by the Antoracy General. In this view,
Jjudicial review is only prohibited of decisions with-
in subchapter 11 lef! to the Atomey General.
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Iurisdiction. Unlike the aumerous cases addressing
jurisdiction over costinuances, little circuit court
precedent addresses jurisdiction under § 242 of the
Act for motions to change venue. The Tenth Cireuit
Court of Appeals, consistcat with its approach re-
garding lsck of jurisdiction over motions for con-
tinuances, held that it cannot ententain review of the
denial of & mation to change venue.

o Ballesteras v. Askcroft, the Teath Circuit cat-
egorized the alien's challenge to the immigration
judge's denial of his motion to change venue as
completely discretionary and therefore precluded
from review by § 242(a)(2XB)ii) of the Act.
[FN267] The court examined the slien's arguments
0 determine whetber he raised a legal or constitu-
tionai jssue that would permit review, However,
Mr, Ballestros’ argument that venue would have
been more convenient clsewhere did not present a
quesdon of law or a constitutiooal question.

Presumably, the Seventh and the Eighth Cir-
cuits, which alco find no jurizdiction over continu-
ance motions, will similarly conclude thet motions
to change venue are encompassed in the statutory
authority o conduct removal proceedings. On the
other hand, those circuits findipg jurisdiction over
continuance motions will likely assume subject
matter jurisdiction over motions to change of vegue
under the rationsle that the statute does not provide
specific, discretionary authority for their adjudica-
tion.

. Mati R —Subiset M
Juriadiction. The circuits do not consider motious to
reopen or remand to constitute nonreviewable dis-
cretionary determinations under § 242(s)2KBXii)
of the Act, unless the motion secks reopeuning of
one of the merits based discretionary proctedings
specified in § 242(a)}2)(B)(i) of the Act. [FN268)
The two circuits that decline subject matter jucie-
diction over continvance denials-the Tenth and the
Eighth-do find jurisdiction to entertain motions to
recpes. -

Shorily after issuing the decision in Yerkovich
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avsgilable pursuant to § 242(x)(2XC) of the Act, jur-
isdiction 10 review a motion to reopen of the under-
lying order is similarly withdrawn, [FN278] Section
242(a)2)(C) precludes review of aliens ordersd re-
woved by reason of haviog committed any of the
offenses covered under the § 212(a)}2) criminal
grounds of inadmissibility or the § 237(a)2) crim-
inal grounds of deportability for aggravated felony,
controlled substances, firearms, miscellancous
crimes specified under § 237(a}2XD), and two or
more crimes ipvolving moral twpisnude. There is
wide consensus that an alicn cannct obtain judicial
review of a motion to reopen where the circuit court
lacks jurisdiction to review the underlying order of
removal. Courts do retain jurisdiction to ascertsin
whether the criminal conviction fits the Act's defin-
ition of these criminal grounds for immigrativo pur-
poses. [FN279]

Sua § Mati R -Subisct M
Juniadiction. The regulations provide the Board
with sua sponte reopening suthority, steting that
“[t]he Boasd may at any time reopen or reconsider
on ity own motion any cas¢ in which it has rendered
a decision,” [FN280) Most courts have ruled that
the Board's decision whether to exctcige this su-

“thority is not subject to judicial review, including

the First, Second, Third, Fourth Fifth, Sixth, Sev-
enth, Ninth, Tenth, and Eleventh. [FN281) These
courts agree that decisions over sua sponte reopen-
ing of s removal proceeding arc comumitted solely
to the Board's discretion without recourse to judi-
cial review, They abserve thet the regulatory lan-
guage does pot provide any standards for the Board
to exercise it3 discretion that would serve as a basis
for review. However, the Eighth Circuit disagrees
with the others to find that the Board's decision can
be reviewed for sbuse of discretion. [FN282} The
Eighth Circuit assumed jurisdiction over the
Board's suag sponte denial of a motion to reopen on
the basis of precedent thst addresscd s different
section of the regulations, but that the majority be-
lieved bound the court. [FN283]

-—
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tign. As noted by the Second Circuit, motions to re-
mand are pot specifically refercaced in the Act or
the regulations otherwise discussing motions.
[FN284) Thus, arguably, motions to remand are not
included as nonreviewable discretionary determina-
tions under § 242(a}(2)(B). In ascertuining subject
matter jurisdiction, the circuit courts of appeal ap-
ply similar analysis to that of motions 1o reopen.
For example, the Sixth Circuit Court of Appeals de-
termined that it had jurisdiction over the denial of
an alien's motion in which he sought a remend for
the opportunity to apply for adjusunent of status.
Here, the denial of the adjustment application itself
was not at issue, which would have beeu precluded
by § 242(a)(2)(BXi). [FN28S5)

Mati R ider - Subicat M Furis-
diction. As with motions to reopen, circuit courts of
appesl take jurisdiction over mations to reconsider
unless reconsideration is sought of a merits de-
cision on a discretionary application for relief en-
compassed under § 242(a}(2XB)(3). For example,
review of the discretionary deaisl to reconsider the
adverse decision in an asylum case remaing avail-
able and is not resiricted by the general prohibition
on  discretionary  determinations under §
242(a)2)(B)(ii). [FN286] Motions to reconsider,
like motions to reopea, are found to be implicitly
included in the suthority to review final orders of
removat under § 242(a)(1) of the Act. (FN287] The
Act explicitly provides for judicial review of mo-
tions to reconsider and motions to reopen under §
242(bX6), which states: “When a petitioner secks
review of an order under this section, any review
sought of & motion to reopen or recongider the order
shall be consolidated with the review of the order.”
{FN288] Motions to reconsider, while referenced in
the statute, are discussed in discretionary terms by
regulstion at 8 CFR. §§ 1003.23(bXiv) and
1003.2(a). However, ay with motions to reopen, if
reconsideration is sought of a removal order based
on a criminal conviction for which judicial review
is unavailable under § 242(a)X2XC), the cowrt can-
not entertsin the appeal of the motion, [FN289]
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aot make issue exhaustion a statutory jurisdictional
requirement, {FN304] In the Second Cireuit's view,
the exhaustion requirement is mandatory rather
than jurisdictional in nature, and therefore subject
to waiver by the government's failure to object.

“Thus, in the Second Circuit, the failure of the alien

10 ¢xhaust an issue before the Board may be waived
if the government does not challenge it before the
circuit coust.

Abuse of Discretion Standard of Review Ap-
plied When Circuit Courts Find Jurisdicton.
Those courts finding jurisdiction to revicw denials
of discretionary motions following the enactment of
[IRIRA contioue to apply the abuse of discretion
standard which had been used before the statute's
enactment. As frequently stated, “[wlhether to grant
& motion to continue deportation proceedings is
within the sound discretion of the (immigration
judge} and is reviewed for abuse of discretion
only.” [FN305] Courts have articulated this stand-

ard as requiring reversal unless the decision “was:

made without a rational explanation, it inexplicably
departed from established policies, or it rested on
an impenmissible basis, ¢.g., invidious discrimina-
tion against a particular race or group.” [FN306] An
alteruative articulation explains that an immigration
judge would sbuse bis or her discretion if the de-
cision was based on an error of law or fact, or the
decision “cannot be located within the range of per-
missible decisions.” {FN307]

Judicial Review Under the REAL ID Act of
2005. Under amendments enacted by the REAL ID
Act of 20085, citcuit courts retain jurisdiction to re-
view “constitutionsl clairos or questions of lsw
raised upon & petition for review... ,” irrespective of
whether jurisdiction exists 1o determine whether an
imrmigration judge abused his discretion in denying
3 motion or whether the yemoval osder is based on &
criminal coaviction under §§ 242(a)}2)B) and (C)
of the Act. [FN308] For cxample, whether the im-
migration judge's denial of a continuance violated
statutory rights under the Act or the constitutiopal
right 1o due process “are questions of jaw that we
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review de novo, but with deference to the agency's
reasonsble intespretations of the [Act).” (FN309]

Courts regist attempts to characterize factual
cheltenges as legal or due process issues merely to
obtain jurisdiction where it might otherwise be pre-
cluded. As stated by the Third Circuit Court of Ap-
peals, “[r]ecasting challenges to faciual or discre-
tionary determinations as due process or other con-
stitutional claims is clearly insufficient to give this
Court jurigdiction ...” [FN310] On the. other hand,
Courts will find constitutional violstions where
they deem warranted. For example, recent cases
from the Ninth and Seventh Circuits provide ex-
amples of where the denisl of continuance requests
were found to prejudicially violate the aliens' right
to couneel,

In Hernandez-Gil v. Gonzales, the Ninth Circuit
Court of Appeals found that the immigration judge
violated the respondent's right to counsel in deny-
ing the respondent's request for more time to obtain
representation, [FN311] In Hemaddez-Gil, re-
spondent’s counscl failed o appear at the merits
hearing on the application for cancellation of re-
moval, Although the réspondent bad 16 months
between his initin] removal hearing to meet with
counsel and did not do s0, the respondent asked for
additional time to meet with an attomey and stated
that he was not prepared to go farward on his owa.
The court, in reversing the Board, emphasized that
the respondent had not waived his statutory right to
counse]. Information in the record indicated that
counge] was in another courtroom attending to a
different matter, and thus, presumed by the court 1o
be accessible.

The Seventh Circuit Court of Appeals in Gjeci
v. Gonzales, held that an immigration judge's denial
of an alien's request for contineance to obtain new
counse§ after prior counse! withdrew denied the ali-
en a fundamentally fair hearing in violation of due
process. The court was concerned thet the slien
“had wot understood what happened with respect to
the withdrawal” and did not reslize what would be
required of him at the merits hearing, including re-
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591, (974 WL 30145 (B.1.A. 1974) (holding that
immigration judge retains jurisdiction over motion
to reconsider when Board dismisses appeal of de-
portation order for lack of jurisdiction). see also,
Matter of Loper, 22 1. & N. Dec. 16, 1998 WL
151436 (B.I.A. 1998) (modifying Mladineo to clari-
fy that Board retains jurisdiction over motion to re-
consider issuc of timeliness where Board dismissed

appeal as untimely).

[FN6). Section 242bK2) of the Act [8 US.C.A. §
1252(b){2)), (stating that “Jtihe petition for review
shall be filed with the court of appeals for the judi-
cial circuit in which the immigration judge com-
pleted the proceedings™).

[FNT7). Scction 240(a)(1) of the Act [8§ US.CA. §
1229a(a)(1)]. See, e.g., Abu-Khaliel v. Gonzales,
436 F.3d 627, 634, 2006 FED App. 0044P (6th Cir.
2006) (stating that the regulation goveming con-
tinuances “makes explicit an implicit power granted
to immigration judges...”).

[FN8}. 8 C.F.R. § 1003.29 (2007).

(FN9]. 28 Fed. Reg. 9504 (Aug. 30, 1963) as codi-
fied under former 8 C.F.R § 242.13,

(FN10]. 52 Fed. Reg. 2931 (Jan. 29, 1987).

[FN11]. While the regulation no longer references
limits on coutinuances for respondents to obtain
counsel, Operating Policics aod Procedures Memor-
andum 94-6, Continuances (OPPM 94-6), issued by
OCl1J on July 18, 1994, directs that: “ahsent good
casusc shown, no more¢ than two continusnces
should be granted by an immigration judge to an
alicn for the purpose of obtaining lega) represents-
tion.” This does not prevent the judge from granting
additionsl time, but contemplates that be or she be
able to sccount for extrs time provided.

[FN12]. Former 8 C.F.R. § 3.27 (1988).

{FN13]. Redesignated by 57 Fed. Reg. 131571 (April
6, 1992) at former 8§ C.F.R. § 3.29.
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[FN14]. Redesignated by 68 Fed. Reg. 9824
(February 28, 2003) at 8 C.F R, § 1003.29.

[FN15). Matter of Namio, 141. & N. Dec. 412, 413,
1973 WL 29467 (B.1.A. 1973},

[FN16). Id. at 415,

(FN17). Matter of Leyva, 16 I. & N, Dec. 118, 1977
WL 39229 (B.LA. 1977).

[FN18). Marter of Sibrun, 18 1. & N, Dee. 354,
1983 WL 183240 (B.I.A. 1983).

[FN19]. Id. ot 356.
[FN20]. 24.
(FN21]. 7d. 8t 357,
(FN22]. Id.

[FN23). Baires v. IN.S., 856 F.2d 89, 91 (95 Cir.
1988).

{FN24). See, e.g., Badwan v. Gonzales, 494 F.3d
566 (6th Cir. 2007) and Baires v. INS, supra.

[FN25]. See, e.g.. Alsamhouri v. Gonzales, 484
F.3d 117 (I1st Cir. 2007) (upholding immigration
judge's denial of a confinuance to file asylum ap-
plication when alien missed & nine month filing

deadline),

[FN26). Matter of Silva-Rodriguez, 20 1. & N. Dec.
448, 1992 WL 195802 (B.I-A. 1992).

[FN27]. See, e.g., Witzer v. IN.S., 113 F.3d 549
(5th Cir. 1997) and Baires v. INS, supra.

[FN28]. Section 245(a) of the Act [8 US.CA. §
1255).

[FN29). Matter of Garcia, 16 1. & N. Dee. 653,
1978 WL 36464 (B.L.A. 1978), modifled by Matter
of Arthur, 20 §. & N. Dec. 475, 1952 WL 195807
(B.LA. 1992) (holding that motions to reopen for
consideration of applications for adjustment of
status based upon unadjudicated viss petitions with-
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“Jurisdiction vests, and proceedings before an Im-
migration Judge commence, when a charging docu-
ment is filed with the Immigration Court by the
Service."

[FN45). 8 CF.R. §§ 1003.14(s) and 1003.20
(2007).

[FN46}. “[Tlhe place of the deportation proceeding
is & matter of venuc rather than jurisdiction.” Mar-
ter of Smith, 16 I. & N, Dec. 146 146, 149 (B.1.A.
1977).

(FNAT]. Master of K- 5 1. & N. Dec. 347, 380
(B.1.A, 1953).

{FN48]. Matser of Seren, 15 1. & N. Dec. 599, 591,
1976 WL 32312 (B.L.A. 1976).

{FN49). Matter of Wadas, 17 1. & N. Dec. 346,
1980 WL 121886 (B.1.A. 1980).

[FN50). Seren at 592.

[FN51]). Matter of Alphonse, Et Al., 18 1. & N. Dec.
178, 1981 WL 158843 (B.LA. 1981).

{FNS$2). The former INS was transferred from the
Department of Justice to the Department of Home-
land Security in 2002 through the enactment of the
Homeland Security Act of 2002, Pub. L. 107-206,
116 Stat, 2135,

[FNS3). Formerly, aliens within the Unijted States
were proceeded against in deportation procecdings,
whereas aliens seeking admission were placed in
exclusion proccedings. Todey, aliens are charged
with insdmissibility or depormbility in a single pro-
ceeding, the removal procceding, although the
charges differ depending on whether the alien is
within the United States pursuant to s lawful admis-
sion.

[FN54). Former 8 C.F.R. § 3.19(b)(1989); see also
Matter of Dobere, 20 [. & N. Dec. 188 (B.LA,
1990), superseding Matter of Alphonse, supra.

(FN55]. 52 Fed. Reg. 2931 {January 29, 1987),
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[FNS6). 57 Fed. Reg. 11568 (April 6, 1992).

[FN37]. The oaly exception occurs when two courts
have administrative control over the same arca and
clerically transfer a case. This occurs most fre.
queatly when a court in a detension setting and &
non-detained court are located in close proximity.
For example, if » detained alien at the DHS deten-
tion facility in Lancaster, California is relcased, his
removal hearing may be transferved to the nou-
detaincd setting at the Los Angles Immigration
Court without recourse to & change of venue mo-
tion,

{FNS8]. Matter of Rakman, 20 1. & N. Dec. 480,
1992 WL 195308 (B.1.A. 1992).

[FN59]. Issued by OCIY on October 9, 2001,
[FN60). 8 C.F.R. § 1003.20(b) (2007).

(FN61}. Muatter of Patel, 19 1. & N. Dec. 260, 1985
WL 56046 (B.1.A. 1985).

[FN62]. 8 C.F.R. § 1003.20(c) (2007).

[FN63). Matter of Velasquesz, 19 1, & N. Dec, 377,
1986 WL 67716 (B.1.A. 1988).

[FN64). OPPM 01-02, citing Hayman Cash Re-
gister Co, v. Sarokin, 669 F.2d 162, 169, 1982-1

Trade Cas. (CCH) P 64508 (3d Cir. 1982).

[FNGS]. Section 240(bN2XAXiii) of the Act [8
U.S.C.A. § 12298(bX2NAXL)].

{FN66). Section 240(b)2){A)(iv) of the Act [8
US.C.A § 1229a(b)(ZNAXiv)).

[FN67). 8 Fed. Reg. 14494 (March 28, 2007)
{proposcd rule amending reguistions addressing
jurisdiction and venue in removal proceedings).

(FN68]. 8 C.F.R §§ 1003.1) and 1003.13 (2007).

[FN69]. The list of sdministrative control cousts
with their assignments is posted on the EOIR Web
site at www.usdoj.gov/eoir.
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246 (5th Cir. 2006) (unpublished case finding thay
the Board properly denied the respondent's motion
to reopen for failure to file the required fee because
the motion was premised on an incffective assist-
ance of counsel claim and motion did not relate 1o
the merits of her agylum claim, nor was it supported
by an asylum spplication).

[FN91]. 8 C.F.R. § 1003.8(a}2)iv) (2007) {B.LA.).
(FN92). 8 C.F.R. § 1003.24(bX2)iii) (2007} (1)).

[FN93). 8 C.F.R. §§ 1003.8(a)2)(vi), (vii) (2007)
(B.L.A.) and 1003.24(b}2)(vi), (vii) (2007) (L)).

[FN94). 8 C.FR. § 1003.8(a)(3) (2007) (B.LA.);
see also Matter of Chicas, 19 1. & N. Dec. 114,
1984 WL 48593 (B.LA. 1984) (holding that a fee
waiver request will be considercd properly filed if
accorapanied by a sworn declaration made in ac-
cord with 28 U.S.C.A. § 1746).

[FN9S5). 8 CFR. § 1003.24(d) (2007) (1))
{FN96]. Section 240(cX7) of the Act.

[FN97]. 8 C.F.R. §§ 1003.2(d) (2007) (B.1.A.) and
1003.23(bX1) (20Q7) (L) (these provisions are
identical),

[FN98). id; see ¢.g. Aguilar v. Gonzales, 475 F.3d
415 (1st Cir, 2007); Master of Crammond, 23 1. &
N. Dec. 179, 2001 WL 1515818 (B.L.A. 2001);
Matter of G-N-C-, 22 1, & N, Dec. 281, 288

(B.LA).

(FN99). See. c.g., Wiedersperg v. INS, 896 F.2d
1179 (b Cir. 1990) (deported alien may file mo-
tion to reopen where his removal was illegally cx-
ecuted).

[FN100). See. e.g., Lin v. Gonzales, 473 F.3d 979
(9th Cir. 2007).

[FN101). id

{FN102]. The first sentence of 8 C.F.R. § 1003.2(d)
(2007) provides that a motion to reopen “shall not

Page 3]

be made on behalf of a person who is the subject of

removal...proceedings subsequent to his or her de-
parture from the United States.” (cmphasis added).

(FN103). William v. Gonzales, 2007 WL 2494763
(4th Cir. Sept. 6, 2007).

[FN104]. /d

[FN105]. See §§ 240(cXTXA) and (CXi) of the Act;
8 CFR. §§ 1003.2(cX2) (2007) (B.I.A) and
1003.23(bX 1) (2007) (IN).

[PN106). See 8 C.F.R. §§ 1003.2(cH2) (2007)
(B.LA.) and 1003.23(bX1) (2007) (1}).

{FN107). Matter of Goolcharam, 23 1. & N. Dec. 5,
2001 WL 307091 (B.1.A. 2001).

(FN108]. See Matter of Susma, 21 1. & N. Dec. 947,
1999 WL 417970 (B.1.A. 1999).

[FN109]. Matter of J-J-, 21 1. & N. Dec. 976,
982.984, 1997 WL 434418 (BlLA. 1997
(observing the absence of a definition of timely fil-
ing for motions, the Board fooks to timely filing in
the context of appellate procedure and concludes
that “recgigt by the court cleck constitutes filing.™).

[FN110). 8 C.F.R. §§ 1003.2(c)3)) - (iv) (2007)
(B.LA.) and 1003.23()4Xi) - (iv) (2007) (L)

[FN111). Section 240(b)(5XA) and (C) of the Act
(8 US.CA. §§ 12293(®)X5XA), (C)}; 8 CFR. §§
1003.2(cX3Xi) {2007) (B.LA) and
1003.23(b)4 i), (iii) (2007) (1).

[FN112). Compare 8 CF.R. §§ 1003.23(b)4)(ii)
(2007) (17) snd 1003.2(cK3) (2007) (B.LA.)
(rcmoval proceedings) with 8 CFR  §§
1003.23(bX4Xii}2007) (U) snd 1003.2(c)(3Ni)
(2007) (B.1.A.) (deportation hearings). See also 8
C.ER. § 1003.23(bY4Xiii}B) (2007) (a motion to
reopen in absentia cxclusion bearings is not subject
to time and number limitations).

[FN113}). Compare B C.F.R. §§ 1003.23(b)(4)ii)
(2007) (removsl proccedings) with  (iii}(C)
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to reopen.
[FN134]. See section 240B(d)X3) of the Act.

[FN135). Chedad v. Gonzales, 497 F.3d 57 (1st Cir.
2007) (lat Cir. 2007).

[FN136). Kaniveis v. Gonzales, 424 F. 34 330, 335
(3rd Cir, 2005); Sidikhouya v. Gonzales, 407 B.3d
950, 952 (8th Cir. 2005) (motion filed prior 10 ex-
piration of the voluntary departure period tolls the
time period until the Board rales on the motion);
Azarte v. Asheroft, 394 F.3d 1278, 1289 (Sth Cir,
2005) (motion filed within the voluntary departure
period with a request for a stay of removal or vol-
untary departure tolis the voluntary departure peri-
od while the Board considers the motion); Ugokwe
v. US Antorney General, 453 F.3d 1325, 133}
(11th Cir. 2006) (same).

[FN137). Chedad v. Gonzales, supra.; Dekoladenu
v. Gonzales, 459 F.3d 500, 507 (4th Cir. 2000);
Banda-Ortiz v. Gonzales, 445 F.3d 387, 391 (5th
Cir. 2006).

[FN138]. Dada, Samson T.V. Keisler, Acting Ant’y

Gen., - S.Ct. -, 2007 WL 2768022 (US.) cert.

granted Dada v. Gonzales, 207 Fed Appx. 425,
2006 WL 3420124 (C.A. 5) (finding that the Board
propexly denied alien's motion to reopen for adjust-
ment of status because he was ineligible for such
relief under § 240B(d) of the Act for having failed
10 depart the United States within the voluntary de-
parture period).

[FN139], IN.S. v. Abudu, 435 U.S. 94, 104, 108 S,
Ct, 904,99 L. Ed. 2d 90 (1988).

[FN140]. Zd.

[FN141]. Mousr of S-Y-G, 24 1. & N, Dec. 247,
252, 2007 WL 2220355 (BLA. 2007)
{discretionsry denials of motions o reopen arc al-
lowod where the movent fails (1) to sustain the
heavy burden of showing cligibility for relief or (2)
to proffer material, previoualy unsvailable evid-
ence, of (3) to demonstrate that a favorsble excrcise
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of discretion is unwarranted).

[FN\42). Black's Law Dictionary (Tth ed. 1999).

[FN143}. 7d.

(FN144). Matter of L-O-G-, 2! L. & N. Dec. 413,
1996 WL 403255 (B.LA. 1996).

{FN145), Sectiou 244(s)(t) of the Act (8 US.C.A.
§ 1254(a)(1))-

(FN146}. Matter of L-O-G-, st 419; see aiso Matier
of S-¥-, 22 1. & N. Dec. 1306, 1308 (B.I.A. 2000).

[FN147). Marter of Sipus, 14 1. & N. Dec. 229, 234
(B.LA. 1972).

[FN148]. As discussed Jmfra, Motioas for a Con-
tinuance.

[FN149). Matter of Velarde-Pacheco, 23 1. & N,
Dec. 253, 256 (B.LA. 2002) (allowing reoponing of
proceedings where the motion is: not time and num-
ber basred; not basred by Mutser of Shaar, 21 1, &

N. Dec. 541 (B.LLA. 1996) or other procedural

grounds; supported by clear and convincing evid-
ence of the bons fides of the marriage; and, the
DHS does not oppose the motion or its opposition
is based solely on the fact that the alien's vise peti-
tion is not yet approved).

[FN150]. See IN.S. v. Cardoza-Fanseca, 480 U.S.
421, 431 107 §. Ct. 1207, 94 L. Ed. 2d 434 (1987);
Poradisova v. Gonzales, 420 FJ3d 70, 82 (2d
Cir.2005).

[FN181), See Sevoian v, Ashcroft, 290 F.3d 166,
175 (3d Cir.2002).

[FN152). See Bhasin v. Gonzales, 423 F.3d 977,
986-87 (%th Cir 2005) (stated differently
“credibility determinations on motions to reopen
are insppropriate™).

[FN153). See Maiter of Anseimo, 20 1. & N. Dec.

25, 31, 1989 WL 331861 (B.LA. 1989) (the Board
follows the circuit court's precedent in cases arising
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1003.23(bX 1 X3) (2007) (1)
[FN173). 4.

(FN174). Section 240(c7XA} of the Act, See also
Meding-Moraies v. Ashcrofi, 37} F.3d 520, $38
(9th Cir. 2004) (comparing the ststute with the reg-
ulations regarding the specific grant of discretion),

[FN175). 8 C.F.R. §§ 1003.2(a) (2007) (B.L.A.) and
1003.23 (bX1)iv) (2007) (I0).

[FN176]. 8 C.F.R. §§ 1003.2(a) (2007) (B.LA.) and
1003.23 (b)(3) (2007) (13).

{FN177). INS v. Abudu, 485 U.S. 94, 105 (1988).

[FN178). INS v Doherty, 502 U.S. 314 (1992)
{concwring opinion at 333).

[FN179]. See e.g. Mavter of Barocio, 19 1. & N,
Dec. 255 (B.LA. 1985) (reopening for reinstate-
ment of voluatary departure not warranted in the
excercise of discretion where aliens “deliberately
flouted” the immigration laws); Matrer of Reyes, 18
5. & N. Dec. 249 (B.LA. 1982) (even assuming
prima facie cligibility for suspension of deportation
had been cstablished, the Board declined to reopen
in the exescise of discretion); Matrer of Lam, 14 1.
& N. Dec. 98 (B.LA. 1972) (same).

[FN180]. 8 C.F.R. §§ 1003 2(a) (2007) (B.LA.) and
1003.23(b)1) (2007) (13).

[FN181). Matrer of J-J-, 21 1. & N. Dcee. 976, 1997
WL 434418 (B.LA. 1997).

[FN182]. 61 Fed. Reg. 18900, 18902 (1996).

[FN183). Matter of X-G-W-, 22 1. & N. Dec. 71,
1998 WL 378104 (B.1.A. 1998) (under 8 CFR. §
1003.2(a) (2007), the Board retains the discretion-
ary power “to reopen and reconsider cases sua
Sponte in unique situations where it would serve the
interests of justice") superseded on other grounds
by Marter of G-C-L, 23 1. & N. Dec. 359, 2002 WL
1001051 (B.1.A 2002).
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[FN184). Matter of G-D-, 22 1. & N. Dec, 1132,
1999 WL 1072237 (B.LA. 1999).

(FN185). Matter of X-G-W-, 22 1. & N. Dec. 71,
1998 WL 378104 (B.LA. 1998),

[FN186). The Board referred to section 601 of the
[IRIRA, 110 Stat. 3009-546, 3009-689, amending
the definition of “refugee” at section §01(a){42) of
the Act to include: a person who has been forced to
abort a pregnancy ot to undergo involuntary steril-
ization, or who has been persecuted for faiture or
refusal to undergo such a procedure or for other
resistence (o & coercive population control program,
shall be deemed to have been persecuted on account
of political opinion, and a person who has & well
fourded feac that he or she will be farced to under-
g0 swch a procedure or subjest 1o persecution for
such failure, refussl, or resistance shail be deemed
to have a well founded fear of persccution on ac-
count of political opinion. The Board recognized
that the change in the refugee definition effectively
overruled its precedent decision in Marter of
Chang, 20 1. & N. Dec. 38, 1989 WL 247513
(B.LA. 1939) (holding that the harm suffered under
China's coercive population coutrol policies does
not constituie persceution within the meaning of the
refugee definition).

(FNI87]. Matter of G-D-, 22 1. & N. Dec. 1132,
1999 WL 1072237 (B.1.A. 1999).

[FN188]. Master of 0-Z-, 22 1. & N. Dec. 23, 1998
WL 177674 (B.LA. 1998).

[FN189). Matter of G-D-, 22 1. & N, Ixe. 1132,
1135, 1999 WL 1072237 (B.1.A. 1999).

[FN190). 8 CF.R. § 1003.2(c)4) (2007) (B.LA.).

‘Compare 8 CFR. § 1003.23(3) (2007) (1))

(authorizing the pasties to file pre-decision motions
before the immigration judge).

{FN191}). Marter of Coelho, 20 1. & N. Dec. 464,
1992 WL 195806 (B.LA. 1992).

[FN192). Matter of Oparok, 23 1. & N. Dec. |,
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{FN210). See e.g. Nascimento v. INS, 274 F.3d 26
(1t Cir. 2001).

{(FN211]. 8 C.'F.R. §§ 1003.2(bX2) (2007) (B.LA.)
and 1003.23(b)(2) (2007) (ID).

[FN212]. 8 C.F.R. § 1003.2(bX3) (2007).

[FN213). Matter of O-5-G, 24 1. & N. Dec. 56,
2006 WL 3540044 (B.1.A. 2006).

(FN214). Id. at 59.

(FN215]. See Matter of Lapez, 22 1. & N. Dec. 16,
1998 WL 151436 (B.1.A. 1998).

[FN216). See Matter of Patino, 23 1. & N. Dec, 74,
2001 WL 534296 (B.I.A. 2001).

(FN217]. 8 CF.R. §§ 1003.2(c) (2007) (B.LA.);
and 1003.23(bX1 Xi) (2007) (11).

[FN218). Id.

[FN219). See Guevara v, Gonzales, 450 F.3d 173
(5th Cir. 2006).

[FN220]. 8 C.F.R. §§ 1003.23(b)(1) (2007} (17) and
1003.2(s) (2007) (B.LA.). As discussed, infra, Mo-
tions to Reopen.

[FN221). Maiter of Morales, 21 1. & N. Dec. 130,
146,1995 W1. 783982 (B.LA. 1995).

[FN222]. See, e.g.. Manter of Villareal-Zuniga, 23 1.
& N. Dec. 886, 891-892, 2006 WL 575269 (B.1L.A.
2006) (holding in relevant part that imwmigration
judge's denial of respondent’s request for 8 continu-
snce did not violate his due process rights where re-
spondent was statutorily incligible for the relief
sought).

[FN223). See.c.g., Marter of Villareal-Zuniga, 23 1.
& N. Dec. 886, 2006 WL 575269 (B.LA. 2006);
Marter of Luviano, 21 1. & N. Dec. 235, 1996 WL
136874 (B.LA. 1996), rev'd on other grounds, 23 1.
& N. Dec. 718 (A.G. 2005) Maiter of Perez-An-
drade,19 1. & N. Dec. 433 (B.1.A. 1987).
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[FN224). 8 C.F.R. § 1003.1(b)3) (2007}.

[FN225). See Marter of $-H-, 23 1. & N. Dec. 462,
2002 WL 31173153 (B.LA. 2002) (holding that im-
migration judges must include clear and complete
factual findings in their decisions in light of the
Board's more limited fact-finding ability).

(FN226). 8 C.F.R. §§ 1003.1(d}3)Xi) (“clearly erro-
neous” stsndard of review), 1003.3(f) (2007)
(standard of review applies to appeals filed on or
after September 23, 2000).

[FN227). 67 Fed. Reg. 54878, 54889 (citing Ander-
son v, City of Bessemer, 470 U.S. 564, 573 (1989)).

[FN228]. 8 CF.R. § 1003.1(d)(3) (2007).
{FN229). 67 Fed. Reg. S4878, 54899,
{FN230]. 8 C.F.R, § 1003.1(d)(3)(i) (2007).

[FN231]. 8 CF.R. § 1003.6(b) (2007). The Board
in its discretion may stay removal while an appeal
is pendiag from an ovder denying a motion to re-
open or reconsider.

[FN232). 8 US.CA. §§ 1252(2)(2xB) and
(a}(2XC) (2007).

[FN233], Pub. L. 104-208, 110 Stat. 3009 (1996).
[FN234], Pub, L. 109-13, 199 Stat. 231 (2005).
{FN235]. 8 US.C.A. §§ 1252(a)}2XBXi) and (if).

[FN236). The phrase, “this subchapter” refers to
subchapter I (Immigration ) of Chspter 12
(Immigration and Nationality) of Title 8 (Alicns
and Nationality), including 8 US.CA. §§
1151-138), as codified at §§ 201.295 of the Act.

[FN237}. Herrera-Ceja v. Gonzales, 127 §.Ct.1120,
166 L. Ed. 2d 888 (U.S. 2007).

[FN238). Onyinkwa v. Askcroft, 376 F.3d 797 (8th
Cir, 2004).

[FN239]. Id. 1 799.
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(9th Cir. 2006) (finding no jurisdiction to review
Board denial of motion to reopen cancellation of re-
moval procecding 1o consider additional cvidence
as to hardship).

[FN269). Infanzon v. Ashcroft, 386 F.3d 1359, 1361
(10th Cir. 2004).

(FN270]. 4.

(FN271]. Guerra-Soto v. Ashcroft, 397 F.3d 637
(8th Cir. 2005).

[FN272). Jd. at 640,

[FN273). /d.

[FN274]. Sarmadi v. INS, 121 F.3d 1319, 1321 (9th
Cir, 1997), citing Chow v. INS, 113 F.3d 659, 664
(7th Cir. 1997); See also, Patel v. U.S. Atty. Gen.,
334 F.3d 1259, 1261 (1 Ltk Cir. 2003).

[FN275]. Section 240{(cX7)(A) of the Act [8
U.S.C.A. § 1229a(c)(7XA)).

[FN276). Zhao v. Gonzales, 404 F.3d 295, 303 (5th
Cir. 2005).

[FN277]. 8 US.CA. § 1252(bKS); Singh v.
Gonzales, 404 F.3d 1024, 1027 (7th Cir. 2005)
(discussing tmport of section 242{b)X6) of the Act
{8 U.S.C.A. section 1252(b)6)]).

{FN278}. See. ¢.g., Khan v. Gonzales, 495 F.3d 31
(2. Cir. 2007);, Martinez-Maidonado v. Gonzales,
437 F.3d 679, 683 (7th Cir. 2006); Patel v. U.S.
Aty Gen., 334 F.3d 1259, 1262 (11th Cir. 2003);
Sarmadi v. INS, 121 F.3d 1319, 1322 (9th Cir.
1997).

{FN279). See, e.g., Okoro v. INS, 125 F.3d 920, 925

(5th Cir. 1997) (stating that court has jurisdiction to

determine jurisdiction),
[FN280). 8 C.FR. § 1003.2(a) (2007).

[FN281). Zhang v. Gonzales, 469 F3d 51, 53 (ist
Cir. 2006), Ali v. Gonzales, 448 F.3d 515, 517-18
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(2nd Cir. 2006), Doh v, Gonzales, 193 Fed.Appx.
245, 245 (4th Cir.2006) (percuriam) (unpublished);
Enriquez-Alvarado v. Ashcroft, 371 F.3d 246,
249-250 (5th Cir. 2004);, Harchenko v. INS, 3719
F.3d 405, 410-11 (6th Cir. 2004); Piich v. Ashcroft,
353 F.3d 585, 586 (7th Cir. 2003); Calle-Vujiles v.
Ashcroft, 320 F.3d 472, 474-75 (3d Cir. 2003); Be-
lay-Gebru v. INS, 327 F.3d 998, 1000-01 (L0th Cis.
2003); Ekimian v. INS, 303 F.3d 1153, 1157-58 (9t
Cir. 2002); Anin v. Reno, 188 F.3d 1273, 1279
(11th Cir. 1999).

[FN282}. Tamenut v. Gonzales, 477 F.3d 580 (8th
Cir. 2007).

[FN283). Id. at 581 n.l (citing to Recio-Prado v.
Gonzales, 456 F.3d 819, 821-22 (8th Cir. 2006)).

{FN284]. Sanusi v. Gonzales, 445 F.3d 193,
200-201 {2d. Cir. 2006).

[FN285). Pilica v. Ashcroft, 388 F.3d 941, 945-948
{6tk Cir. 2004),

{FN286). See, v.g., Liu v. Gonzales, 439 F.3d 109
(2d. Cir. 2006) (finding no sbuse of discretion by
Board in denying motion for reconsideration of
asylum claim),

[FN287]. See, e.g., Patel v. US. Atty. Gen., 334
F.3d 1259 (11th Cir. 2003).

[FN288]. Singh v. Gonzales, 404 F.3d 1024, 1027
(7th Cir. 2005) (discussing import of § 242(b)(6) of
the Act [8 U.S.C.A. § 1252(b)X6))).

[FN289). See, e.g., Khan v. Gonzales, 495 F.3d 31
(2d. Cir. 2007).

[FN290]). There are no reported cases of applying
equitable tolling to motions fo recousider.

[FN291]. 272 F.3d 1176 (9th Cir. 2001).

[FN292]. See lavorski v. United States INS, 232
F.3d 124, 129-133 (2d Cir. 2000} (finding that ali-
cns relying on equitable tolting must cstablish that
their constitutional right to due process was viol-
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(FN304). Zhong v. U.S. Dept. of Justice, 480 F.3d
104 (24. Cir. 2007).

[FN30S]. Onyeme v. INS, 146 F.3d 227, 231 (4th
Cir. 1998) (citing Hassan v. INS, 110 F.3d 490, 492
(7th Cir. 1997) and Bull v. [NS, 790 F.2d 869, 871
(11¢h Cir. 1986)).

(FN306). Hassar v. INS, 110 F.3d 490, 492 (Tth
Cir. 1997) (quoting Castanedq-Suarez v. INS, 993
F.2d 142, 146 (7¢h Cis. 1993).

[FN307]. Morgan v. Gonzales, 445 F.3d 549, 552
(2d Cir. 2006) (quating Zerves v. Verizon New
York Inc., 252 F.3d 163, 169 (2d Cir. 2001).

(FN30B). Section 242{(a)}2)(D) of the Act [8
US.CA § 1252(aX2)D)], e¢nacted by §
106¢a)(1 }(A)(iii) of the REAL ID Act of 2005, Pub.
L. 109-13, 119 Sta¢, 231.

{FN309). Skorusa v. Gonzales, 482 F.3d 939, 941

_ (T Cir. 2007).

[FN310). Jarbough v. Atiorney General of the U.S.,
483 F.3d 184, 190 (3rd Cir. 2007); See aiso, Mor-
gan v, Gonzales, 445 F.3d 549 (24 Cir. 2006); Khan
v. Atty. Gen. of the United Siates, 448 F.3d 226,
236 (3d Cir. 2006) (observing that “Khan's due
process argument mercly vecasts his  abuse-
of-discretion argument in constitutional terms and
<an be denied for the reasons already stated™).

[FN311). Hernandez-Gil v, Gomzales, 476 F.3d 803
(5th Cir. 2007).

[FN312}. Gjeci v. Gonzales, 451 F.3d 416, 423 (Tth
Cis. 2006).

[FN313]. Khan v. Gonzales, 495 F.3d 31, 35 (2nd
Cir. 2007).

[FN314). See, e.g., Xio Ji Chen v. U.S. Dept. of
Justice, 471 F.3d 315 (2d Cir. 2006).

[FN315). Jean-Pierre v. U.S. Atty. Gen., 2007 WL
2712108 (1 1tk Cir. Septomber 19, 2007); Ramadan
v. Gonzales, 479 F.3d 646, 654 (9th Cir. 2007),
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Xiao Ji Chen v. U.S. Dep1. of Justice, 471 F.3d 315,
326-27 (2d Cir. 2006); Kamara v. Atty. Gen. of the
U.§S., 420 F.3d 202, 211 (34 Cir. 2005).

{FNal}. Anne J. Greer is an Assistant Chief Immig-
ration Judge and an adjupct professor of immigrs-
tion law at George Mason University School of
Law. Teresa L. Donovan is an Attorney Advisor st
the Board of Immigration Appeals and an adjunct
professor of immigration law at George Mason
University School of Law. The suthors are very
grateful to Board of Immigration Appesls Attorney
Advisor Ellen C. Licbowitz who assisted with this
Briefing. The views expreased here are solely those
of the authors and do not reflect the views of the
United States Department of Justice or the Exccut-
ive Office for Immigration Review.
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