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The Honorable Marsha J. Pechman

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
SUSAN B. LONG, et al., )
)
Plaintiffs, ) No. C74-724S
)
V. ) DECLARATION OF SUSAN B.
) LONG IN SUPPORT OF
UNITED STATES INTERNAL REVENUE )  MOTION TO ENFORCE THIS
SERVICE, ) COURT’S 2006 ORDERS AND
) ITS 1976 CONSENT ORDER
Defendant. )
1. My name is Susan B. Long. I submit this declaration in support of my

Motion to Enforce this Court’s 2006 Orders and its 1976 Consent Order.

2. Pertinent background information about me, my Freedom of Information
Act (FOIA) requests, and this Court’s 1976 Consent Order may be found in my
declarations filed in this action on Janﬁary 5, 2006 (Dkt. 9), January 30, 2006 (Dkt. 20),
and June 19, 2006 (Dkt. 44), and in this Court’s Orders of April 3, 2006 (Dkt. 21) and
August 2, 2006 (Dkt. 54). This declaration will try not to repeat the information in those
declarations and orders but will refer to them as needed to support particular factual

statements.
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The IRS’s Initial Response to This Court’s April 3, 2006 Order

3. Within two weeks of this Court’s Order of April 3, 2006, the IRS provided
me, through counsel, with CDs containing digital copies of what were represented to be the
AIMS Table 37 reports covering the period from the beginning of Fiscal Year 2002 though
March 2006, the most recent month for which Table 37 reports had then been run. The
reports were in a Microsoft Word format, unusual for compilations of large quantities of

data.

4. I reviewed the reports and noticed that they did not appear to be complete in
certain respects. Among other things, I noticed that it appeared that the reports included
only summary tables at the national level, rather than the breakdowns of statistics by IRS
division and area offices that I understood Table 37 to contain. In addition, the tables did
not appear to be complete because they did not break down audit information by taxpayer
income level as completely as the IRS has previously done in data that it provided me that
was derived from Table 37. More broadly, I noticed that they had page numbers indicating
that each monthly report was thousands of pages long, but, based on gaps in the numbers,
it was apparent that thousands—indeed most—of those pages had not been provided to me

for each month’s report.

5. In addition, I ascertained that the IRS had provided me with cumulative
monthly Table 37 reports for each of the first 11 months of each fiscal year (that is,
October through August), as well as a ‘;ﬁnal” year-end report run in November of each
fiscal year including data from October through September. The IRS, however, had not

provided copies of its first and second “preliminary” fiscal year-end runs of Table 37 for
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FYs 2002, 2003, 2004, and 2005. Based on the Internal Revenue Manual, I had learned
that the IRS generates three versions of the fiscal year-end report. The first is run shortly
after the end of the final month (that is, around the same time as the regular monthly
reports for the other 11 months of the fiscal year); the second is run in October; and the
final is run in November. According to the Manual, the three reports are run so that the
IRS can correct any errors in that data and make the final version “as accurate as possible.”
Only the November version of the year-end reports was included in the tables provided in

April 2006.

6. My counsel, Scott Nelson, raised these issues of the completeness of the
IRS’s Table 37 production in a letter to counsel for the IRS, Gerald Role of the United
States Department of Justice (DOJ) on April 26, 2006. A true and correct copy of Mr,

Nelson’s letter is attached as Exhibit 1.
The IRS’s Abortive Appeal and the Negotiations That Followed

7. Before the IRS responded to the April 26, 2006 letter, it filed a notice of
appeal in this case on June 2, 2006. At or around the time of that filing, DOJ informed me,
through counsel, that the notice of appeal was a “protective” one because the time for
appeal was about to expire, but DOJ had not yet obtained authority to pursue an appeal on
behalf of the IRS from the Solicitor General of the United States, who must approve all

such appeals.

8. As this Court is aware, the IRS filed a motion for stay in this Court shortly
after it filed its notice of appeal, in which it argued that it should be permitted to redact

from Table 37 any cells of data containing information concerning only one or two
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taxpayers because, the IRS argued, provision of that data would violate 26 U.S.C. § 6103,
which prohibits the IRS from releasing taxpayer return information (but exempts from the

prohibition compilations of data that would not identify individual taxpayers).

9. My Supplemental Declaration in Opposition to Defendant’s Motion for Stay
Pending Appeal, filed June 19, 2006 (Dkt. 44), explained how the IRS’s position on
redaction was inconsistent with its prior release, as recently as 2004, of statistical data
containing cells with information on one or two taxpayers and with its current practice of
releasing “microdata files” containing information from individual tax returns with
identifying information deleted. I also explained that the information in Table 37 did not
provide any information that would allow someone reviewing the reports to identify the

individual taxpayers whose information was included in cells of one or two.

10.  While the motion for a stay was pending before this Court, my attorneys
received notice from the United States Court of Appeals for the Ninth Circuit that the
IRS’s appeal had been assigned to the court’s appellate mediation program, and that
briefing would be deferred pending exploration of the possibility of settling the case
through the mediation program. As a result, Mr. Nelson began discussions with a DOJ
appellate lawyer, Terry Milton, about resolving issues posed by this case, including the
issues of compliance with this Court’s orders that had been raised in Mr. Nelson’s April

26, 2006, letter to Gerald Role.

11.  On August 1, 2006, Ms. Milton sent my attorneys a letter informing them
that the IRS had “discovered” that Table 37 included many more tables than had been

provided to me in April, including Small Business and Self-Employed Division (SBSE)
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area tables, and Large and Mid-Size Business Division (LMSB) industry tables. A true
and correct copy of Ms. Milton’s letter (minus the DOJ logo, which did not transmit
correctly to my attorney’s computer) is attached hereto as Exhibit 2. Within approximately
two weeks after Ms. Milton sent her letter, the IRS provided me, through counsel, with

CDs containing additional tables for the Table 37 reports it had produced in April.

12.  Ms. Milton’s letter (Exhibit 2) also stated for the first time that the IRS was
withholding the preliminary year-end reports for FYs 2002, 2003, 2004 and 2005 pursuant
to FOIA Exemption 5, on the ground that the “deliberative process privilege applies to the

preliminary and non-final AIMS reports.”

13. This Court denied the IRS’s stay motion in its Order of August 2, 2006.

The IRS did not thereafter seek a stay from the Ninth Circuit.

14.  Because this Court’s August 2 Order required the parties to meet and confer
concerning redaction of Table 37, and because the issue of the application of 26 U.S.C.
§ 6103 was one of the issues that was part of the IRS’s appeal, Mr. Nelson and counsel for
the IRS agreed that they would meet and confer regarding redaction as part of their broader

effort to resolve the issues on appeal through mediation.

15.  Because the Court’s April 3 Order required the IRS to produce Table 37 on
an ongoing basis “upon request,” I have made regular requests for monthly Table 37
reports postdating March 2006, the first two of which were the April and May 2006
reports. Those regular requests have continued up to the present time. In late August
2006, shortly before a scheduled meeting between Mr. Nelson and DOJ and IRS attorneys

to discuss the redaction issue and the other issues posed by this case and the Consent
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Order, the IRS provided me, through counsel, with electronic copies of some Table 37
reports for April and May 2006. Although this Court’s August 2 Order prohibited the IRS
from redacting cells with data on one or two taxpayers until either the parties agreed to
redaction through the meet-and-confer process ordered by the Court or the Court modified
the 1976 Consent Order, the copies of the April and May Table 37 reports were
electronically redacted, with black bars appearing in the files where cells containing

information on one or two taxpayers were located.

16.  On Friday, September 1, 2006, Mr. Nelson met at DOJ’s main offices with
DOJ and IRS attorneys to discuss possible resolutions of the issues in this case. The
parties did not agree on any resolutions, but did agree to continue discussions (with

periodic reports to the Ninth Circuit mediator).

17.  Upon further review of the files that the IRS had provided in August 2006, I
again became concerned that the IRS had not provided me with all of Table 37. First, a
number of table series provided for April 2006 were not in the May copies, other table
series provided for May were missing from April’s copies; and neither set contained other
table series that had been provided earlier for March 2006 and earlier months. Further, I
noted that none of the files contained data on examination of returns by the Wage and
Investment Income Division (W&I). The IRS later told me that (1) detailed breakdowns of
W&I audit data were not contained in AIMS Table 37, but (2) Table 37 did contain some

“inventory” tables for W&I audits.

18. I carefully reviewed the tables that the IRS had provided me and found no

“inventory” tables covering W&I audits. I also found hundreds of pages of gaps in the
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page numbers (Table 37 is continuously paginated) where tables appeared to be missing

from my copies.

19.  Discussions between Mr. Nelson and the DOJ appellate lawyer, Ms. Milton,
continued into early December 2006 but did not result in any agreement. While those
discussions were ongoing, the IRS did not provide me with any Table 37 reports postdating
May 2006. In September 2006, the IRS did, however, provide me with a sample report
generated by its A-CIS system, which provided a small subset of the examination data

contained in Table 37, as well as certain additional data.
The Dismissal of the Appeal and the End of Negotiations

20. In December 2006, Ms. Milton informed Mr. Nelson that the Solicitor
General had decided not to authorize pursuit of the appeal in this case, that the appeal
would be dismissed by the IRS, and that Ms. Milton would no longer participate in
discussions aimed at resolving the case because it was no longer an appellate matter and no

longer subject to the Ninth Circuit mediation program.

21.  On December 22, 2006, Mr. Nelson wrote a letter to Mr. Role and Ms.
Milton of DOJ inquiring whether the IRS wished to continue discussions of a possible
resolution of the case. A true and correct copy of the letter is attached hereto as Exhibit 3.
Mr. Nelson noted that the IRS seemed to have ceased its production of data, and stated that
I was not willing to continue discussions unless the IRS agreed by January 15, 2007 to
provide, at a minimum, updated data in the form of the sample A-CIS report it had

provided in September by the end of January, and on a monthly basis thereafter.
22. By January 15, 2007, the IRS had not agreed to provide the data described
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in Mr. Nelson’s DecemBer 22, 2006 letter, nor had it provided any further Table 37 reports.
However, on January 23, 2007, the IRS did send me a letter denying my request for
preliminary year-end Table 37 reports for FY 2006, invoking Exemption 5 and contending
that the reports were subject to the “deliberative process privilege.” A true and correct

copy of the letter is attached hereto as Exhibit 4.

23.  OnJanuary 25, 2007, having not received agreement from the IRS to
provide the data requested in the December 22, 2006 letter, Mr. Nelson sent Mr. Role a
letter stating that I was discontinuing discussions of a possible resolution of the case in
light of the IRS’s failure to respond to the conditions expressed in the December 22, 2006,
letter. A true and correct copy of the January 25, 2007, letter is attached hereto as Exhibit
5. Unbeknownst to Mr. Nelson when he sent the letter, Mr. Role of DOJ had just sent him
a letter stating that the IRS wished to continue discussions and would provide the A-CIS
data by January 31, 2007. On receiving that information, Mr. Nelson retracted his letter of

January 25, and the IRS provided the A-CIS data by the end of January.

24, Thereafter, however, the IRS did not respond to Mr. Nelson’s efforts to
resume discussions, nor did it provide updated A-CIS data in February or March. As a
result, on March 27, 2007, Mr. Nelson wrote another letter to Mr. Role of DOJ. A true and
correct copy of that letter is attached hereto as Exhibit 6. The letter concluded: “[I]t is our
position that the parties have more than satisfied Judge Pechman’s requirement that they
meet and confer with respect to the issue of redaction of Table 37. They have been unable
to reach agreement on that issue, as they have also been unable to reach agreement on any
alternative to full compliance by the IRS with the orders in the Seattle litigation. It is now

up to the IRS to comply with the court’s orders or to seek relief from the court if it wishes
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to redact Table 37 or otherwise avoid the court’s order that Table 37 be produced in its
entirety. Of course, Ms. Long reserves the right to seek additional relief from the court to

see that the IRS satisfies its obligations under the court’s orders.”
The IRS’s Eventual Production of Additional Table 37 Reports

25.  The IRS never answered Mr. Nelson’s letter of March 25, 2007. Shortly
after the letter was sent, however, the IRS provided updated A-CIS data, and has been
providing some data on a monthly basis since then. In addition to the A-CIS report, the
IRS’s monthly production has also included some additional statistical data on its
collection and enforcement efforts. The A-CIS report and the other data provided on a
monthly basis is not coextensive with Table 37: it is much less extensive and detailed than
Table 37, and at the same time contains some information not in Table 37. The IRS also
redacts the A-CIS report to avoid production of cells with data on one or two taxpayers.
Despite Mr. Nelson’s letter, however, the IRS did not resume production of Table 37 in
March 2007, nor did it seek modification of this Court’s orders requiring production of

Table 37.

26.  Also soon after Mr. Nelson’s letter, IRS officials contacted my colleague,
David Burnham, directly and asked if he and I would be interested in meeting with two
Deputy IRS Commissioners, Kevin Brown and Linda Stiff, to discuss the possibility of
resolving our differences with the agency over various FOIA matters. We agreed to meet
with the Deputy Commissioners, with the caveat that we would not discuss issues that

were directly involved in this litigation.

27.  The meeting ultimately took place in June 2007, when Mr. Burnham and I
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met with Mr. Brown (who by then had become Acting Commissioner of the agency) and
Ms. Stiff. The meeting did not result in any significant agreements. The IRS officials did
inform me that the IRS’s willingness to continue to produce the abbreviated monthly A-
CIS reports and the other data accompanying them was not dependent on any
developments in this litigation and was not conditioned in any way on my giving up rights
under this Court’s orders. During the meeting, Mr. Brown also referred to the IRS’s
position that 26 U.S.C. § 6103 requires redaction of cells in statistical tables with data on
one or two taxpayers and stated that it was dictated by the IRS’s Chief Counsel and that he

felt compelled to follow the Chief Counsel’s advice.

28.  After my meeting with the Acting Commissioner and Deputy
Commissioner, the IRS showed no further signs of compliance with this Court’s order for
nearly two months. By mid-August 2007, I had received no additional Table 37 reports for
nearly a year, despite my regular requests for monthly and yéar-end Table 37 data. Then,
on August 20, 2007, the IRS sent me paper copies of Table 37 reports for June and July
2006; on September 28, 2006, it sent paper copies of Table 37 for October 2006, and on
October 1, 2007, it sent copies of the final year-end report for FY 2006 (that is, the
November 2006 final run of the September 2006 report). On November 13, 2007, we
received paper copies of Table 37 for August 2006 (sent under cover of a letter dated
October 31, 2007), which the earlier productions had skipped over. That production,
however, did not include any tables concerning SBSE examinations; the IRS explained that
its photocopier had broken down and the SBSE tables would be provided later. The IRS
did not provide the SBSE tables for August 2006 until January 11, 2008. With the most
recent release, the IRS is now over one year behind in its production of Table 37 reports;
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that is, the most recent period covered by reports it has provided is October 2006, whereas

the Table 37 report for January 2008 should by now be available.
Deficiencies in the IRS’s Production of Table 37

29.  The paper copies of the June through October 2006 Table 37 reports, like
the electronic copies of the April and May reports supplied in August 2006, were redacted
to avoid provision of any cells in any table containing data on only one or two taxpayers.
Unlike the electronic copies, which were blacked out using some form of software, the
paper copies supplied this fall were manually redacted, apparently by marking over cells of

one or two with a marker pen, then photocopying the pages.

30.  The IRS’s redaction of Table 37 includes not only cells of one or two, but
also the totals in any column that contains a cell with information on one or two taxpayers.
The apparent purpose of redacting the totals is to prevent calculating the numbers in the
redacted cells by adding up the unredacted cells and subtracting them from the total. But
the IRS redacts totals even when there are two or more cells in a column that have been
redacted because they contain information on one or two taxpayers. Of course, in those
circumstances, it would be impossible to calculate the figures in the redacted cells even if
the totals were provided. Thus, even on its own theory, the IRS has substantially over-
redacted. A true and correct copy of an example of a Table 37 page containing such over-
redaction is attached hereto as Exhibit 7. This is not, however, an isolated instance.
Rather, the IRS’s uniform practice appears to be to redact totals whenever one or more

cells in a column have been redacted.

31.  Thave also reviewed the recently produced copies of Table 37, as well as
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the electronic copies produced in 2006, and concluded that the IRS has not produced all of
Table 37. Based on gaps in the page numbers that appear on each page of each report, it
appears that at least several hundred pages of each month’s report have not been provided
to me by the IRS. For the copies received on paper, there were many more gaps in the
page numbers, so that over a thousand pages appear to be missing. Many table series
present in earlier months’ Table 37 reports were not included in the paper shipments. |
have not located W&I inventory tables, which the IRS has admitted are part of Table 37, in
any report that has been provided to me. I do not know what other tables not present in
any releases may not have been provided to me, because the IRS has never been willing to

provide me with a complete listing of the component tables of Table 37.

32. Based on my review of the Table 37 reports that have been provided to me
between August 2006 and the present, I also continue to stand by what I said about Table
37 in my Supplemental Declaration in Opposition to Defendant’s Motion for Stay Pending
Appeal (Dkt. 44) as to the impossibility of identifying individual taxpayers based on the
statistical data in Table 37. Although the IRS has produced many more of the tables that
Table 37 comprises than it had at the time of that declaration, the data in the additional
tables that the IRS has provided is still broken down into very broad geographic and
industrial categories and broad ranges of taxpayer income, such that even a cell with data

on only one taxpayer would pose no genuine risk of identifying that taxpayer.

33.  The IRS’s very recent decision to provide paper copies of the Table 37
reports rather than electronic files, as it did when it provided me with copies of Table 37 in
2006, has significantly impaired the usefulness of the data. Providing a print-out of

information in a database or a digitally structured set of tables does not provide the
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requester the same information as an electronic copy of the database for a number of
different reasons. First, a database is “structured”—information about a specific attribute
is always stored in a set location (“field”), information is linked together, and information
both about the structure and the linkages is stored as part of the database. Because of the
structured way the information in a database is linked or joined together, a person using a
database can more readily locate specific data of interest because of the way the records
and fields are linked. The “structure” of the information is thus a very important part of a
database, and this structure is not transferable to paper. Thus, when an agency responds to
a request for a database by providing a print-out of information from the database, it is not
the same document or record because the “structure” and “linkages” in the database are not

transferable to paper.

34.  Inaddition, databases are stored in a digital language. The values or
features of the digital language allow you to easily combine information, summarize
information, and search for information through the use of queries. Digital language,
however, cannot be copied onto paper, and when information is printed from a database a
different language is printed on paper. And this non-digital language on paper is nowhere
near as useful as the digital language. When an agency responds to a request for a database
by providing a print-out of information from the database, the agency is therefore not
providing the same document or record because the “digital language” of the electronic

database is not transferable to paper.

35.  There are many practical consequences when an agency provides a
requester a print-out of information from a database, rather than an electronic copy of the

database containing the “structured” information in a “digital language.” For example, the
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speed of access to the information is much greater in an electronic copy of a database
rather than a print-out of information from the database. This is because having structured
information in a digital language allows a computer to perform functions that a human
would otherwise have to perform. For example, a user of Table 37 could total examination
hours provided in different sub-tables in a matter of minutes or even seconds. In contrast,
if someone had to go through thousands of pages to manually calculate this sum it would

take much longer and therefore cost more to perform the same function.

36.  Inaddition to the speed of access to information, the structure and digital
language of databases also results in more reliable information. For example, a user who
was able to perform calculations on Table 37 data electronically would receive an answer
that is more reliable than if a person performed this calculation. And this is because there
is a much greater chance of a human error in performing the calculation (adding figures
line by line for hundreds of pages) versus a computer performing the function. Thus, in
addition to having speedier access to the information, the structure and digital language of
a database also results in information that is more reliable. In addition, while digital
information is precise as to the numbers recorded, the numbers on paper printouts may be
fuzzy or unclear so that many numbers cannot be accurately read with certainty.
Furnishing copies of the printouts often compounds the problem of legibility. This further

source of unreliability was a problem in the printouts of Table 37 we received.

37.  The structure and digital language of a database, and the corresponding
speed of access to the information and reliability, results not only in greater access to the
information, but also significant cost-savings due to the ability for computers to perform

the work that persons would otherwise have to perform.
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38.  Due to the reliability of the information, the ability to access and analyze
information, the speed at which these tasks can be performed on a computer, and the
corresponding cost-savings, it is now unusual for government agencies to store information
on paper. We thus live increasingly in a digital age. And one of the. benefits of this digital
age is that this electronic information provides the means for public oversight, to see what
the government is doing, in ways which were not economical to do before. For example,
the information TRAC has obtained from various government agencies consists of more
than a terabyte of data, which is the equivalent of about 500 million printed pages. With
this large body of data and the use of computers, TRAC has efficiently analyzed the
information and issued reports on such topics as whether the IRS audits poor people at a
greater rate than rich people, whether there is a large judge-by-judge disparity in the
decisions on requests for asylum, whether a doubling of border patrol staff results in
increased apprehensions, whether charges involving domestic terrorism are increasing or
decreasing, and many more topics. If TRAC had to do its analyses on paper, with paper
records rather than electronic databases, the services TRAC provides could not be done

because there would be nowhere near enough resources to perform the analyses.

39.  Accordingly, it is important that individuals, the news media, and
organizations receive the same information government agencies maintain and use so that
they can independently analyze and assess how the agencies are performing. Public access
to electronic records is therefore vital to ensure the oversight and effectiveness of

government.

40.  The only apparent excuse for the IRS’s decision to produce the Table 37
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reports on paper is the claimed need to redact cells in the tables that contain data on one or
two taxpayers. Even leaving aside the question whether the redaction is appropriate (or
permissible), however, redaction does not in any way necessitate providing the records in
paper form. As the IRS’s production of electronic files with redacted Table 37 data for
April and May 2006 demonstrates, the agency is capable of redacting electronic copies of

Table 37.

41.  Indeed, for many of the same reasons that electronic records are more useful
than paper records, redaction of electronic records is also much easier, more accurate, and
less time-consuming and costly than redacting paper records. When an electronic file is
redacted, the person performing the task can easily, precisely, and accurately search for
and find the exact cells of data to be redacted, and then use electronic means to remove or
efface them from the file with the click of a mouse or a simple keystroke. Most readily
available software packages permit such search and replace operations. By contrast, the
type of manual redaction performed by the IRS on the paper copies of Table 37 that it has
produced over the past six months is a tedious, labor-intensive process that requires, first, a
complete printout of the report; then an exhausting, and potentially inaccurate, manual
review of thousands of pages to identify the cells to be redacted; then, the crude marking
out of the cells to be redacted with a pen; and, finally, the recopying of the entire report so
that the recipient will be unable to read the redacted numbers through the ink or by
examining the back of the paper. As the example of the alleged photocopier breakdown
that led to over two months of delay in providing me copies of the SBSE tables for October
2006 makes clear, the necessity of photocopying thousands of pages not only needlessly
wastes paper but can, by itself, significantly slow the process.
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42.  In a conversation with an IRS FOIA officer assigned to handle my FOIA
requests, I was informed that the reason the reports I was provided this year were manually
redacted while the ones provided last year were redacted electronically was that the Chief
Counsel’s Office, which handled the production of the reports last year, has software for
electronic redaction, while IRS disclosure offices, which handle FOIA requests and have

been assigned the task of producing the reports this year, do not.
The IRS’s Refusal to Provide Other Reports Covered by the Consent Order

43.  Asthe Court is aware, the 1976 Consent Order provides that statistical
reports containing data similar to that in the listed reports are to be made available to me
upon proper request, and statistical data on IRS examination of tax returns falls within the
scope of the Consent Order. AIMS Table 37 is not, of course, the only IRS statistical
report that contains such information. However, both before and after this Court issued its
2006 Orders concerning Table 37, my requests for other regularly generated IRS statistical

reports have continued to meet resistance from the agency.

44, At the same time as my initial request for Table 37, I identified and
requested another AIMS statistical table, AIMS Table 38. Based on information in the
Internal Revenue Manual, I concluded that AIMS Table 38 contained examination
information comparable to that in AIMS Table 37 for examinations carried out by
personnel at the former IRS service centers, which have now been replaced by regional
“campuses.” My understanding is that Table 38 includes information on correspondence
audits and W&I examination activities that is not found in Table 37. A true and correct

copy of my November 8, 2004, letter requesting AIMS Table 38 (as well as AIMS Table
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37) is attached hereto as Exhibit 8.

45.  Although I was initially uncertain whether Table 38 continued to be
produced in light of the elimination of IRS service centers, the IRS has subsequently
confirmed its continued existence and my understanding that it contains examination
information comparable to but not found in Table 37. Specifically, in response to my
inquiries contesting IRS’s closure of my FOIA requests for comprehensive audit statistics,
the IRS stated in a letter dated November 30, 2006, that detail on W&I examinations is
provided in Table 38. A true and correct copy of the November 30, 2006, letter is attached

hereto as Exhibit 9.

46.  Ihave made regular monthly requests for Table 38 since November 2004.

The IRS has never responded to any of my requests for Table 38.

47. I similarly identified two other AIMS reports, Tables 35 and 36, which,
according to the Internal Revenue Manual, provide concise analytical information
concerning examination of returns and are generated on a monthly basis at regional IRS
locations (formerly at service centers). Again, these reports, as described by the IRS,
contain data similar in nature to that in Table 37 and hence should also fall within the
scope of the Consent Order. Beginning in November 2004, I have made regular monthly
requests for monthly Table 35 and 36 data. A true and correct copy of the first of these

requests is attached hereto as Exhibit 10.
48.  The IRS has never responded to any of my requests for Tables 35 and 36.

49,  The IRS has, on a number of occasions but most notably in a letter dated

December 10, 2004, informed me that statistical reports on examinations are generated by
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a number of its systems, in addition to the AIMS system. The agency’s Internal Revenue
Manual refers to additional data systems that appear to generate relevant statistical reports
as well. In addition, according to the December 10, 2004, letter, the IRS uses a software
package called A-CIS to generate various preformatted reports on examination activities
from the AIMS database. A true and correct copy of the December 10, 2004, letter is
attached hereto as Exhibit 11. In addition, as that letter makes clear, the IRS has
specifically informed me that AIMS Table 37 does not comprehensively cover these areas.
However, the IRS has not identified specific designations of the statistical reports from its
other systems that provide examination results. Thus, in addition to regular monthly
requests for Tables 35, 36, 37, and 38, I have, since July of 2004, made regular monthly
requests for reports containing examination data that do not specify particular reports, but
identify the type of data sought. In the beginning these requests focused on audits of
individual and corporate returns. More recently, I have sought such information for all
examination return classes. True and correct copies of three representative examples of
those generic monthly requests for examination data is attached hereto as Exhibits 12, 13

and 14.

50.  The IRS has neither denied my generic monthly requests for examination
data nor provided information in response to them. Instead, it has purported to “close”
them in letters stating that its response to my requests for Table 37 constitutes its response
to my generic requests for examination data as well—despite the IRS’s own
acknowledgment that Table 37 does not contain all the data the agency generates on
examination results. True and correct copies of examples of IRS letters purporting to close
out my requests for examination data are attached hereto as Exhibits 15 and 16. Moreover,
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in its letter to me of November 30, 2006 (Exhibit 9), the IRS contended that its response to
my requests for Tables 35, 36, 37 and 38 (as well as for “IRPCA” reports and “CAR”
reports) encompassed all information responsive to the generic requests. The IRS’s
assertion that it is responding to these requests by responding to my requests for Tables 35,
36, 37 and 38 is particularly ironic given that the IRS has never in fact responded to the
requests for Tables 35, 36, and 38, and there was a nearly one-year hiatus even in its

production of Table 37 as ordered by this Court.

51.  Inorder to assist the IRS by defining my requests more specifically and
limiting them to the types of data most useful to me, as well as to identify reports that fall
within the scope of the Consent Order, I have repeatedly requested that the IRS provide me
with samples of reports from the systems it has identified as containing the examination
data I have requested. For example, in response to the IRS’s letter of December 10, 2004
(Exhibit 11), I sent the IRS a letter on December 15, 2004, that, among other things,
specifically requested that the IRS provide me with samples of the preformatted reports
generated using the IRS’s A-CIS software package, which the agency’s December 10 letter
had identified as particularly likely to contain the information I seek. A true and correct
copy of my December 15, 2004, letter is attached hereto as Exhibit 17. (The A-CIS
software package is the source of the monthly reports the IRS has been providing me since
earlier this year. Those reports, according to the IRS, have been “customized” to provide
certain data elements I requested. My strong preference, however, is to obtain reports
actually generated and used by the agency in the course of its operations, both because I
have no entitlement to receive specially created reports under this Court’s Consent Order
or under FOIA, and also because I am interested in obtaining access to statistical data in
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the same form in which it is obtained and used by the IRS itself, so that TRAC’s
compilations and analyses of the data can be directly compared with the figures the IRS

periodically releases to the public about its activities.)

52.  The IRS has never responded to my request for samples of the preformatted

A-CIS reports.
THE IRS’S PROPOSAL TO MODIFY THE CONSENT DECREE

53.  In October 2007, the IRS’s DOJ attorney Gerald Role contacted my
counsel, Mr. Nelson, and told him that the IRS wanted to propose a revision in the Consent
Order. Mr. Role inquired whether we would consider such a revision. Mr. Nelson
responded that we would review any proposal the IRS wished to make but would be
unlikely to agree to a proposal that would significantly limit my ability to obtain IRS
records. Mr. Nelson suggested that Mr. Role fax him a proposal in writing, and Mr. Role
indicated that he would do so. Mr. Nelson did not, however, receive a fax from Mr. Role

at that time.

54, In December 2007, while I was on a four-week visit to China, Mr. Role
contacted Mr. Nelson and inquired whether we had any response to the IRS’s proposal.
Mr. Nelson informed Mr. Role that we had never received a proposal and had assumed that
the IRS had had second thoughts about making one. Mr. Role stated that he had faxed the
proposal in October. Because the fax had evidently gone astray, Mr. Role resent it. A true
and correct copy of Mr. Role’s fax setting forth the IRS’s proposal to amend the Consent

Order is attached hereto as Exhibit 18.
55.  The IRS’s proposed amended order states that unspecified changes in the
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law since the Court’s original Consent Order justify revision of the Consent Order. The
IRS’s proposal has three major features: (1) it would authorize the IRS to redact cells of
one or two from statistical data made available to me; (2) it would substitute a requirement
that the IRS provide the A-CIS report and the other limited data that it has been providing
on a monthly basis not only for the requirement that it produce Table 37 under this Court’s
2006 Orders, but also for the Consent Order’s much broader requirements that records
containing statistical data be provided upon proper request; and (3) it would foreclose Ms.
Long from making FOIA requests for Tables 35, 36, 37 and 38, as well as other audit-

related data.

56.  Upon my return from China I reviewed the IRS’s proposal. Because I
believe it would require me to give up significant rights that I possess not only under this
court’s orders but also under FOIA in return for the ability to receive a tiny fraction of the
data that is available to me under the orders and under FOIA, I declined to accept the IRS’s
proposal that I agree to a modification of the order. On January 16, 2008, Mr. Nelson e-
mailed Mr. Role a letter (incorrectly dated January 15, 2008) explaining the reasons for my
decision. A true and correct copy of the letter is attached hereto as Exhibit 19. The letter
concluded by informing Mr. Role that I intended to seek further relief from this Court to

ensure compliance by the IRS with the existing orders.
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I declare under penalty of perjury of the laws of the United States of America that
the foregoing is true and correct.

Executed at Syracuse, New York, this :

SUSAN B. LONG

Davis Wright Tremaine LLP ’
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CERTIFICATE OF SERVICE

I hereby certify that on February 11, 2008, I caused the foregoing document to be

electronically filed the with the Clerk of the Court using the CM/ECF system which will

send notification of such filing to the following:

Robert Patrick Brouillard - Robert.Brouillard@usdoij.gov

Gerald A. Role — gerald.a.role@usdoj.gov

DATED at Seattle, Washington this 11th day of February 2008.

Davis Wright Tremaine LLP
Attorneys for Plaintiff Susan B. Long

By /s/Eric M. Stahl

Eric M. Stahl, WSBA # 27619
1201 Third Avenue, Suite 2200
Seattle, WA 98101-3045
Telephone: (206) 622-3150
Fax: (206) 757-7700

E-mail: ericstahl@dwt.com
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PuBLIC CITIZEN LITIGATION GROUP
1600 20TH STREET, N.W.
WASHINGTON, D.C. 20008-1001

(202) 588-1000
FAX: (202) 588-7795

ScoTT L. NELSON

(202) 588-7724
SNELSON@CITIZEN.ORG

April 26, 2006

By Telecopier

Gerald A. Role

United States Department of Justice
Tax Division

Special Litigation

Post Office Box 227

Washington, DC 20044-0227

Re:  Longv. IRS (Seattle and DC)
Dear Gerald:

Thank you for your prompt delivery last Monday of the three CDs containing copies of
files of data from AIMS Table 37. Ms. Long is delighted to have received the data, but, having
had the opportunity to review it, she does have some questions about the IRS’s compliance with
the Court’s order. I would very much appreciate it if you could take these questions up with
your client and, if you can obtain answers, provide them to me.

First, in every case, the pages from AIMS Table 37 provided to Ms. Long were national
summaries. She found no pages that gave audit statistics broken down by IRS division or by IRS
area office. The Internal Revenue Manual’s discussion of Table 37, as well as the
documentation Ms. Long previously received on the contents of Table 37, indicates that Table 37
contains more than national summaries and that additional breakdowns are part of this complete
Table. In addition, as evidenced by the examples that I sent you in January, the IRS reports
covered by the original court order included statistics from individual IRS offices. Because Ms.
Long requested all of Table 37 and the court ordered production without any limitation, the
IRS’s provision of copies containing only the national summaries from Table 37 does not appear
to constitute complete compliance and at the very least suggests a need for further explanation.
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Gerald A. Role
April 26, 2006
Page 2

Second, and perhaps relatedly, many of the tables on the CDs the IRS provided contain a
“DCPN” or page number in the upper right hand corner of each page. For example, the report
for September 30, 2005 (cycle 200509) has a DCPN of 6592 on the first page and increments by
one for each of the next 35 pages, so that the last page has a DCPN of 6626. This suggests that
Table 37 for that month had a total of at least 6,626 pages but that Ms. Long was not provided
with pages 1 — 6591. The report for September 30, 2005, is not exceptional in this respect.
While there is some variation in the starting DCPN page number from one month’s report to the
next, Ms. Long found that all follow the same general pattern: The tables provided do not start at
“1” of the DCPN numbering sequence. Thus, it appears that a substantial number of Table 37
pages were not included on the CDs. Again, the apparent omission of many pages from the
IRS’s production suggests incomplete compliance with the Court’s order and the need for an
explanation.

Third, before Ms. Long and the IRS reached the impasse that ultimately led her to file the
motion in Seattle, the IRS had furnished her with an Excel spreadsheet covering the first six
months of FY 2004. This file — which the IRS indicated in a letter dated December 10, 2004,
was taken from Table 37" — provided statistics on a number of categories that she does not find
in the copies of Table 37 the IRS has now provided for the same time period. For example, the
Excel report contained audit statistics broken down for each of the following activity codes:

Large Corporations Total
219 $10,000,000 under $50,000,000
221 $50,000,000 under $100,000,000
223 $100,000,000 under $250,000,000
225 $250,000,000 or more

However, in the pages from Table 37 that the IRS has now provided, all of these categories are
grouped into a single collapsed set of statistics covering activity codes 219-225. Similarly, data
on audits of Forms 1120 F for activity codes 259, 263, and 265 were separated out in the Excel
spreadsheet but are grouped together in the Table 37 copies the IRS has now provided. Further,
the FY 2004 six-month data that Ms. Long previously received contained breakdowns for
industries, for IRS divisions, and, within divisions, for areas. The Table 37 tabulations on the
three CDs contained none of this additional detail. Ms. Long would appreciate an explanation of
why these additional breakdowns and details were not included in the copies of Table 37
furnished by the IRS in response to the court’s order.

Fourth, the Internal Revenue Manual indicates that to permit year-end AIMS results “to
be as accurate as possible,” three versions of the fiscal year-end report are generated, which are
labeled “September ***Ist FY Preliminary***,” “October ***2nd FY Preliminary***,” and

! The December 10, 2004, letter said in part: “The SBSE staff explained that to create the
report we are providing to you as Enclosure 2 they had taken the March 04 data from portions of
AIMS Table 37.”
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“November ***FINAL FISCAL YEAR***.” Ms. Long’s requests for complete copies of Table
37 included all three versions. On the CDs, however, only the final version was included.
Again, complete compliance would appear to require the IRS to furnish copies of the other two
versions as well.

Finally, Ms. Long notes that the format in which the electronic copies of Table 37 were
provided was a word processing format used by Microsoft Word software (with either a “doc” or
“rtf” extension) — an unusual format for large quantities of data. Ms. Long would like to know
if this is the format in which the Detroit Data Center originally prepared the files, or whether a
later conversion to Word has taken place. In the latter case, she would appreciate being advised
what the original format was, and whether the IRS has the data in other variant formats besides
Word.

T

In addition to these questions about the production in response to the Seattle court order,
you and I still need to discuss where we are going with the DC action, where the principal
remaining question relates to the extent of and justification for redactions from Part II of the
Internal Revenue Manual. When we spoke before my recent surgery, 1 raised the question
whether a table of contents was available so that Ms. Long could determine the nature of certain
'sections or sub-sections that appear to have been redacted in their entirety, including the title of
the section. You had indicated you would look into that question.

We have a few other, more specific questions about the IRM production:

o First, certain sections of Part II of the IRM (for example, 2.24.1 and 2.3.26.68) appear
to have been denominated “handbooks” by the IRS. Those sections were not
included in the IRM production, though it would seem that they should have been.

e Second, redactions in sections 2.7 and 2.13.5, which appear to include entire
subsections (including their titles) seem excessive and the reasons do not appear to
correspond to actual FOIA exemptions. (Having a table of contents might give us a
better sense of how significant this issue is.)

e Third, some of the reasons for redaction, including “law enforcement indicators” and
“detailed IT system operations instructions” are difficult to correlate with FOIA
exemptions and appear in some cases to have been used to justify excessive
redactions. It would be helpful to have a clearer indication of what these terms mean
and what types of information they have been used to withhold.

e Fourth, Ms. Long has some concerns about the characters used to indicate redactions
in the files. Specifically, she would like to know if the number sign (¥#) is always
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used to denote any line that contains a redaction. In addition, it appears that “X” is
used as a redaction character, but “X” may also be a valid character in some sections
of the IRM. Ms. Long would like to know how to determine when “X” is a redaction
character and when it is not, and also whether it is the only redaction character used.

I would hope that with some back-and-forth on these matters, we might come to a
resolution that would avoid further litigation. Because you would have to address at least some
of these subjects in order to prepare a Vaughn index anyway, I would hope that these would be
things we could discuss, preferably sooner rather than later, and possibly come to agreement on.
Perhaps it would even be possible to come to a broader resolution of issues between Ms. Long
and the IRS.

Sincerely yours,

Scott L. Nelson
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U.S. Department of Justice

Tax Division

Please reply to: Appellate Section

Facsimile No. (202) 514-8456 P.O. Box 502

Telephone No. (202) 514-3361 Washington, D.C. 20044
TTMilton:cnp

5-82-12238

CMN 2006101512 .
August 1, 2006

Scott L. Nelson, Esquire

Public Citizen Litigation Group
1600 20th St. N.W.
Washington, D.C. 20009

Re: Susan B. Long v. United States Internal Revenue
Service (9th Cir. - No. 06-35491)

"Dear Mr. Nelson:

This responds to your April 26, 2006, letter to Gerald Role. I am addressing
your questions concerning the IRS’s delivery of three CDs containing Table 37 data
for FY 2002 through the first half of FY 2006. Attorneys in the Office of Chief
Counsel have explored the questions you raised and have discovered that there is
more data to be made available with respect to Table 37.

There was originally a misunderstanding about the scope of Table 37, but we
have now learned that Table 37 includes SBSE Area and LMSB Industry tables as
well as the summary tables that were contained on the three CDs. Those
subreports, which are extremely lengthy, have been put on a CD in the form of
zipped files and will be delivered to you shortly. As to your client’s concern that the
data provided to you in April was not broken down as specifically as data that she
had seen in other AIMS reports, you will see that the subreports that we are now
supplying are broken down in more detail than was the summary data provided
earlier.

- To the extent that your client has requested the production of the September
and October “Preliminary” year-end AIMS results in addition to the “FINAL
FISCAL YEAR” reports that we have provided, we are withholding the preliminary
reports pursuant to FOIA Exemption 5, which permits the withholding of “inter-
agency or intra-agency memorandums or letters which would not be available by
law to a party other than an agency in litigation with the agency.” 5 U.S.C.
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§ 552(b)(5). Such “memorandums or letters” include information that is protected
by the deliberative process privilege, which applies to the preliminary and non-final
AIMS reports.

Finally, your client asks if Table 37 is available in a different format than the
RTF Word format in which the tables were already produced. The answer is that
no other format is available.

As you know, there have been problems occasioned by the fact that Chief
Counsel personnel have not been able to use their offices for over a month, but we
believe that we will be able to get the additional Table 37 data to you within a
week. Ilook forward to talking with you at the mediation conference set for
August 3 at 2:00 p.m. EDT.

Sincerely yours,

TERESA T. MILTON
Attorney
Appellate Section

cc:  Michele Ear]l Hubbard, Esquire
Davis Wright Tremaine, LLP
1501 Fourth Ave.
Suite 2600
Seattle, WA 98101-1688
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PusLIc CITIZEN LITIGATION GROUP
1600 207TH STREET, N.W,
WaSHINGTON, D.C. 20009-1001

(202) 588-1000

Fax: (202) 588-7795
ScoTT L. NELSON

(202)588-7724
SNELSON@CITIZEN.ORG

December 22, 2006

Via E-Mail

Teresa T. Milton

U.S. Department of Justice

Tax Division, Appellate Section
P.O. Box 502

Washington, DC 20044

Gerald A. Role

United States Department of Justice
Tax Division

Judiciary Center Building

555 4th Street, N.W.

Washington, DC 20001

Re:  Longv. IRS, W.D. Wash No. C 74-724; 9th Cir. Nos. 06-35491, 06-35621 .

Dear Teresa and Gerald:

Now that the Justice Department has determined not to proceed with the appeals in this
case, | am writing both of you concerning whether the discussions of resolving this matter that
we had undertaken under the auspices of the Ninth Circuit’s mediation program will continue in
some manner. Although I understand that Teresa will be bowing out of direct involvement in the
case now that it is no longer an appellate matter, I would hope at least that she can play a
transitional role if discussions are to continue, since our negotiations with the IRS since mid-
summer have largely been conducted through her. In any event, I have no doubt that one or both
of you will make sure that the substance of this letter is provided to the relevant decisionmakers
in the IRS.

As both of you are aware, the Department’s decision to dismiss the appeals leaves in
place orders requiring the IRS to provide Ms. Long, upon request, with complete and unredacted
copies of IRS Table 37, unless the IRS returns to court to seek and obtain the district court’s
permission to engage in redaction. The judge further directed that the parties meet and confer
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with respect to redaction before the IRS proceeds in court on the issue, and we had folded that
meet-and-confer obligation into the broader discussions we were engaged in as part of the Ninth
Circuit mediation process. From our perspective, at least, the point of those discussions was to
determine if it was possible to agree on the production by the IRS to Ms. Long, pursuant to
FOIA, of meaningful and useable data on a regular basis, while accommodating concemns
expressed by the IRS about the alleged burden imposed on it by the court-ordered production of
Table 37. To that end, we had indicated a potential openness to alternatives to Table 37 if they
met Ms. Long’s needs.

The question now is whether to continue these discussions, and under what conditions.
We have some hesitation in proceeding further because it is not clear to us whether the
negotiations will be productive. Although we felt that the IRS’s provision of sample reports in
September was a positive step, since then it seems that the discussions have lost momentum. In
order to try to keep communications moving forward, I provided detailed feedback on Ms.
Long’s reaction to the sample reports and other issues in an e-mailed letter in early November, in
the expectation that some response would follow before our next session with the mediator in
December. Owing to the government’s decision not to proceed with the appeal, however, that
session was cancelled, and we are still awaiting a response to my letter.

Meanwhile, Ms. Long has noticed other indications that the IRS may be digging in its
heels to some extent, as reflected in letters that both of you have been copied on that purport to
close out various of her requests for data. In addition, production of updated Table 37
information seems to have stalled.

Despite our doubts, we still feel that it is worth continuing discussions of the issues
between Ms. Long and the IRS, including the question whether some substitute for production of
Table 37 can be arrived at that would meet the needs of both sides. However, our willingness to
proceed is contingent on receiving some assurance that while the discussions of a long-term
solution proceed, Ms. Long will in fact receive useful data on a regular basis, even if it is not
necessarily the complete information she would ultimately prefer.

Based on those considerations, we propose the following: The parties will continue the
process of discussing a mutually agreeable and workable resolution of Ms. Long’s requests for
information (including a continuation of the meet-and-confer process with respect to redaction of
Table 37), provided that the IRS notifies us by January 15, 2007, that it will agree to provide
certain updated data to Ms. Long by January 31, 2007, and on a regular monthly basis thereaﬁer
as the discussions continue.

From our point of view, the data may be provided in either of two forms: (A) the sample
reports that were provided in September; or (B) the pre-formatted A-CIS report including fields 1
through 9 that is described on page 3 of Symeria Rascoe’s December 10, 2004, letter to Ms.

35



PuBLIC CITIZEN LITIGATION GROUP

Teresa T. Milton
Gerald A. Role
December 22, 2006
Page 3

Long. (Iknow your clients are familiar with the letter in question, because we discussed it
during our face-to-face meeting at Main Justice late last summer.)

The information we ask to be produced (in whichever of the two formats IRS prefers)
should provide, on a monthly basis, updated US totals, SBSE totals (plus SBSE 01-16), and
LMSB totals (plus LMSB 01-06) since March 2006, the last date for which Ms. Long has been
provided unredacted information. As for W&I campus, SBSE campus, and W&I noncampus,
information should be provided on a monthly basis since the beginning of FY 02, because Ms.
Long has not previously been provided that information. The reports should also include each
individual and corporate examination class, including examination classes 540-543, which have
been added since the date of the sample reports provided in September. Finally, given that the
sample reports provided in September were not redacted, and that the breakdowns in these
reports are not at such a level of detail that identification of individual taxpayers is remotely
possible, these reports should be provided without redaction.

We believe that what we are requesting should not be onerous for the IRS, because it
would involve generating a relatively confined number of pages of reports using formats already
developed or in place. Moreover, after months of talking while the Department made up its mind
whether to proceed with the appeals, Ms. Long’s willingness to continue discussions is highly
dependent on her perception that the discussions may yield some tangible benefit, which so far
has been elusive. From the perspective of the IRS, continuing the discussions at this point would
hold out the possibility of a long-term solution that it would consider more desirable than regular
production of Table 37, and would avoid the need to face the immediate choice of either
beginning unredacted production or going to court to seek permission to redact.

Please let me know IRS’s response to this proposal, and feel free to contact me with any
questions you may have. If we are unable to agree to continue our discussions, we will of course
expect the IRS to comply fully with the court’s orders requiring release of unredacted Table 37
unless and until the IRS seeks and obtains permission from the court for redaction.

Sincerely yours,
/s/
Scott L. Nelson

cc: Susan B. Long
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
Washington, D.C. 20224

SMALL BUSINESS/SELF-EMPLOYED DIVISION

January 23, 2007

Susan B. Long

Transactional Records Access Clearinghouse
Syracuse University

488 Newhouse Il

Syracuse, NY 13244-2100

Dear Ms. Long:

This is in final response to your Freedom of Information Act (FOIA) request dated
October 9, 2006 and received by our Headquarters FOIA Group that same date. You
requested a copy the Table 37 report for September 2008, run at the end of September
containing fiscal year 2006 year-end data. This report is normally referred to as the “1*
FY 2006 Preliminary” report.

As part of the on-going negotiations with the Department of Justice and the Internal
Revenue Service Chief Counsel, we understand that your request for the same report
for prior year-end periods was denied, as the reports were considered to be a part of the
IRS’ deliberative process in producing the final Table 37 for all FY 2006 year-end data.
Therefore, the report requested is not being made-available to you pursuant {o FOIA
exemption (b)(5). FOIA exemption (b)(5) protects from disclosure “inter-agency or intra-
agency memorandums or letters which would not be available by law to a party...in
litigation with the agency.” The government privilege doctrine exempts materials that
reflect the agency’s deliberative process. One of the underlying purposes of the
privilege is to protect against public confusion that might resuit from disclosure of
information that was not ultimately the grounds for the agency's decision. The
preliminary reports are run to aliow examination offices an opportunity to spot where
changes need to be made to correct or update year-end figures. Because the final
year-end Table 37 reports are used to create the tables in the Annual Data Book, the
release of preliminary reports would only tend to confuse the public.

For your information, the Headquarters FOIA Group received another FOIA request
from you, dated, December 6, 2006, in which you requested a copy of the report run at
the end of November 2006 containing final fiscal 2006 year-end data and designated as
the “Final Fiscal Year” report. This FOIA request will be processed and responsive
documents provided to you at a later date.
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Enclosed is Notice 393 which explains your appeal rights. Should you have guestions,
you may contact me at (405) 297-4049 or via e-mail at Mahlon.E Blagg@irs.gov. You
may also contact Jane Sievers, Team Lead, Headquarters FOIA Group at (303) 446-

1114 or via e-mail at Jane.Sievers@irs.gov. Please reference our FOIA control number
50-2007-00029 if inquiring further. '

MahlonwE. Blagg

Mahion E. Blagg
Manager, Headquarters Disclosure

Enclosure
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Information on an IRS Determination to Withhold Records Exempt From
The Freedom of Information Act - 5 U.S.C. 552

Appeal Rights

You may file an appeal with the Internal Revenue Service (JRS) within 35 days after we (1) deny you
access to a record in whole or in part; (2) have made an adverse determination as to your category as a
requester; (3) deny your request for a fee waiver or reduction; or (4) have advised you that no records
responsive to your request exist. You may file an appeal within 10 days when a request for expedited
processing has been denied.

Your appeal must be in writing, must be signed by you, and must contain:

Your name and address,

Description of the requested records,

Date of the request (and a copy, if possible),

identity of the office and contact on the response letter, and
Date of the letter denying the request (and a copy, if possible)

Mail your appeal to:
' IRS Appeals

Attention: FOIA Appeals

5045 E. Butler Ave.

M/Stop 55201

Fresno, Califomia 93727-5136

Judicial Review

If we deny your appeal, or do not address an issue raised in your appeal within 20 days (excluding
Saturdays, Sundays, or legal public holidays) after the date we receive your appeal, you may file a
complaint in United States District Court in the district in which (1) you reside; (2) your principal place of
business is {ocated; (3) the records are {ocated; or (4) the District of Columbia. A complaint may be filed
within 10 days (excluding Saturdays, Sundays, or legal public holidays) after the date we receive your
appeal if your appeal is from an adverse determination of a request for expedited processing. If you
choose to file suit before receipt of a final determination by the Appeals office, the administrative appeals

process may cease.

The rule for effecting service of judicial process upon the Intemal Revenue Service is set forth In Federal
Rule of Civil Procedure 4(i). In addition to service upon the United States, as set forth in Rule 4(i)(1),
service must be made upon the Intemnal Revenue Service by registered or certified mait as set forth in
Rule 4(i)}(2)(A). The address of the Internal Revenue Service is: Internal Revenue Service, Attention
CC:PA 1111 Constitution Avenue, N.W., Washington, D.C. 20224,

Exemptiong

The Freedom of Information Act, § U.S.C. §52, does not apply to mattars that are:

(b)(1) e specifically authorized under criteria established by an Executive order to be kept
secret in the interest of national defense or foreign policy and are in fact properly
classified under such executive order.

(b)2) » related solely to the internal personnel rules and practices of an agency;

(bX3) @ specifically exempted from disclosure by statute {other than section 552b of this titie),
- provided that the statute

Notice 393 (Rev. 04-2006) Cat. No. 45803X Department of the Treasury — Internal Revenue Service
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(b)4) «

(o)) o

{b}(B) »

(b)) o

(b)(8) »

(b)9) »

(A} requires that the matters be withheld from the public in such a manner as to leave
na discretion on the issue, or

(B) establishes particular criteria for withholding or refers to particular types of matters
to be withheld;

Note: Intemal Revenue Code sections 6103 and 6105 are statutes which qualify for
exemption 3 treatment. Section 6103 protects the confidentiality of tax retums
and information pertaining to a taxpayer collected by the IRS. Section 6105
protects information obtained from a foreign country under a tax treaty.

trade secrets and commercial or financial information obtained from a person and
privileged or confidential;

inter-agency or intra-agency memorandums or letters which would not be available by
law to a party other than an agency in litigation with the agency;

personnel and medical files and similar files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy;

records or information compiled for law enforcement purposes, but only to the extent
that the production of such {aw enforcement records or information

(A) could reasonably be expected to interfere with enforcement proceedings
(B) would deprive a person of a right to a fair trial or an impartial adjudication,

(C) could reasonably be expected to constitute an unwarranted invasion of personal
privacy,

{D) couid reasonably be expected to disclose the identity of 8 confidential source,
including a State, local or foreign agency or authority or any private institution
which furnished information on a confidential basis, and, in the case of a record or
information compiled by a criminal law enforcement authority in the course of a
criminal investigation or by an agency conducting a lawful national security
intelligence investigation, information furnished by a confidential source,

(E) would disclose techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations or
prosecutions if such disclosure could reasonably he expected to risk circumvention
of the law, or

(F) could reasdnably be expected to endanger the life or physical safety of any
individual,

contained in or related to examination, operating, or condition reports prepared by, on

behalf of, or for the use of an agency responsible for the regulation or supervision of

financial institutions; or

geological and geophysical information and data, including maps, conceming walls.

Notice 393 (Rev. 04-2006)
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PusLic CITIZEN LITIGATION GROUP
1600 207H STREET, N.W.
WASHINGTON, D.C. 20009-1001

(202) 588-1000

FAX; (202) 588-7795
Scott L. Nelson

(202) 588-7724
SNELSON@CITIZEN.ORG

January 25, 2007

Via E-Mail

Gerald A. Role

United States Department of Justice
Tax Division

Judiciary Center Building

555 4th Street, N.W.

Washington, DC 20001

Re:  Longv. IRS, W.D. Wash No. C 74-724
Dear Jerry:

Over a month has passed since I sent you my letter of December 22, 2007, and four
weeks since your e-mail to me in response stating that you would let me know when you
received the IRS’s response to the approach proposed in my letter. Since then I have heard
nothing further.

As you know, my letter proposed that we continue discussions aimed at a resolution of
various issues relating to the IRS’s compliance with Judge Pechman’s orders and the regular
production of useable data to Ms. Long. The proposal was conditioned on receiving an
assurance from the IRS by January 15, 2007, that the Service would be willing to produce certain
information to Ms. Long on a regular basis as the discussions proceeded (information that it had
previously said could be provided to Ms. Long without difficulty). My letter also expressed
concern that the government’s production of any updated Table 37 information had stalled, and
that there were other indications that the IRS may be digging in its heels, as reflected in letters
that you have been copied on that purport to “close out” various of Ms. Long’s requests for data.

January 15 passed without an affirmative (or even a negative) response from the IRS to
the proposal in my December 22 letter. I can therefore only conclude that the IRS is not willing
to accept the proposal and prefers a cessation of negotiations.
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Gerald A. Role
January 25, 2007
Page 2

Although I believe it is unfortunate that the IRS is not interested in further efforts to
resolve the issues between it and Ms. Long through negotiation, additional attempts on our part
to continue such discussions while the IRS withholds information it has been ordered by a court
to produce appear fruitless. In particular, despite repeated communications with Teresa Milton
during the time she was representing the IRS in its abortive appeal, we have been unable to
obtain copies of all parts of Table 37 even for those months (through May 2006) for which the
IRS has purported to provide Table 37; we have received no data more recent than May 2006;
and the Service has withheld reports for certain months covered by Judge Pechman’s order based
on a groundless Exemption 5 claim that it never presented to Judge Pechman. These failures to
comply with the obligation to produce Table 37 as ordered by the court, of course, are above and
beyond the IRS’s unauthorized redaction of cells of 1 and 2 from Table 37.

Given our extensive discussions over many months, and our failure to reach agreement
on any issue, it is clear that the parties have fulfilled Judge Pechman’s order that they meet and
confer with respect to the issue of redaction of Table 37 (and a great many other issues besides),
and that we have been unable to reach agreement. We must again insist that the IRS meet its
obligations under the court’s orders, and we intend to seek additional relief from the court if
necessary to see that it does.

Sincerely yours,
/s/
Scott L. Nelson

cc: Susan B. Long
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PusLic CITIZEN LUITIGATION GROUP

1600 20TH STREET, N.W.
WASHINGTON, D.C. 20009-1001

(202)588-1000
Fax:(202) 588-7795 .
ScoTT L. NELSON

(202)5887724
SNELSON@CITIZEN.ORG

March 27, 2007
Via E-Mail

Gerald A. Role

United States Department of Justice
Tax Division .

Judiciary Center Building

555 4th Street, N.-W.

Washington, DC 20001

Re:  Longv. IRS, W.D. Wash No. C 74-724
Dear Jerry:

It has now been over six weeks since I sent you my letter of February 12, 2007, a copy of
which is attached. In that letter I suggested a number of discrete topics that could be addressed
as part of a resumption of discussions over whether the issues between our clients concerning the
production of Table 37 and compliance with the orders in the Seattle litigation could be resolved.
I requested that we attempt to schedule a conference to discuss those topics sometime in the
month of February. In addition, I stressed that the regular production of A-CIS data was one of
the conditions on Ms. Long’s willingness to participate in further discussions (a condition to
which we had understood the IRS had agreed in your letter of January 23, 2007), and I pointed
out that updated data for January 2007 should have already been available by the date of my
letter. I also posed a few questions seeking clarification of the nature of the data that the agency
had provided in January. My letter concluded as follows:

Please let me know, as soon as you are able, whether we can proceed with discussions
along the lines indicated above. Again, we are particularly interested in (1) learning
when the IRS intends to provide monthly updates to the A-CIS tables; (2) scheduling
an initial meeting/conference call to occur before the end of this month; and (3)
receiving, in advance of the call, information about the nature of A-CIS reports that
may be available concerning the four areas described on page 2 of this letter.

You have not responded to my letter. Nor has the IRS produced updated A-CIS data to
Ms. Long, even though A-CIS reports for January and February 2007 could easily have been
generated and provided by now if the IRS were in fact genuinely committed to making data
available to Ms. Long as discussions proceeded.

Moreover, the fact of the matter is that there have been no genuine discussions with the
IRS since our meeting in September 2006, despite repeated efforts on our part to initiate a real
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Gerald A. Role
March 27, 2007
Page 2

dialog with the agency. Indeed, the only time in many months when our efforts to engage with
the agency elicited any response from the IRS was when it provided the A-CIS data in January,
and it now appears that that was merely a one-time event that came about only because we had
stated that we would end discussions (thus placing the burden on the agency to seek approval
from the court in Seattle for its redactions and other noncompliance with the court’s orders) if we
did not receive data by the end of January.

Meanwhile, despite its apparent unwillingness to engage in genuine discussions with Ms.
Long, the agency has continued to use the supposed existence of those talks as an excuse for (1)
its ongoing failure to comply fully with the court’s orders regarding production of Table 37 and
its unauthorized redactions of data from what it has produced, and (2) its denial or “closure” of
other FOIA requests by Ms. Long for data that the agency claims is the subJect of negotiations
with Ms. Long.

My client is no longer willing to pretend that discussions are ongoing when in fact the
IRS is neither negotiating nor even responding to her requests that negotiations resume. Nor
does she feel that it would be productive for her to issue another threat to end discussions in the
hope that that might motivate the agency to release another month or two of data or otherwise
respond in some fashion to the proposals we put forward six weeks ago. Experience has shown
that even when the agency responds in that manner, the long-term result is merely to drag out the
process and postpone real resolution of the issues.

Therefore, Ms. Long sees little alternative but to return to the position stated in my letter
of January 25,2007 (also attached), which crossed in transmission with yours of January 23 and
which I withdrew in the hope (unfortunately not realized) that your letter held out the prospect
that the agency was genuinely willing to engage in discussions with Ms. Long and to provide her
with regular deliveries of meaningful data while those discussions proceeded.

In other words, it is our position that the parties have more than satisfied Judge
Pechman’s requirement that they meet and confer with respect to the issue of redaction of Table
37. They have been unable to reach agreement on that issue, as they have also been unable to
reach agreement on any alternative to full compliance by the IRS with the orders in the Seattle
litigation. It is now up to the IRS to comply with the court’s orders or to seek relief from the
court if it wishes to redact Table 37 or otherwise avoid the court’s order that Table 37 be
produced in its entirety. Of course, Ms. Long reserves the right to seek additional relief from the
court to see that the IRS satisties its obligations under the court’s orders.

Smccnely yours,

- ,/7’/' NQZ/ /{/ Y,
Scott L. Nelson

cc: Susan B. Long
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IBA.C_/\/\/"

¢ P

setinnal Beoords Aovo .« e griosinange

ERERAE Sneersity November 8, 2004

Headquarters, Freedom of [nformation Office
SESMSC&L:GLDDF

{11 Congtitution Ave., NW
Waghington, DC 20224

Dear FOIA Officer:

RE: A!MS Tables 37 and SC38 providing t:mu,xse anaiymai ixgure'; meé by managers
to monitor the results of IRS examination programs

Under the provisions of the Freedom of Information Act, we request the following two report series:

‘Table 37, Examunation Program Monitoring [Report Symbol N(-4000-454]. IRM 4.4.27.5.4
{02-D8-1999) describes the contents of this report as follows: “provides data from Examination Time
Reports which is used to monitor resources (staff year). It reflects staff year application by class of
tax, activity codes and by direct examination and non-direct examination activities. The table provides

data from AIMS, which is used to monitor cummatmns mwmory, surveyed returns and accepted
retutns from classification.”

Table $C38, Service Center Examination Program Monitoring [Report Symbol NO-4000-456].
IRM 4.4.27.5.5 (02-08-1999) describes the content of this report as follows: "ptov:des data from
Examination Tune Reports which is used {o monitor resources (staff year) at the service centers. It
reflects staff year application by non-direct examination activities. The table provides data from
AIMS which is used to monitor returns as completed examinations. The table also provides data fo
monitor examinations, inventory, surveyed returns and accepted returns from classification”.

As we understand from IRM 4.4.27.4 (02-08-1999) and {RM Exhibit 4.4.27-2 (02-08-1999), these reports are
' produced monthly and quarterly during each fiscal year at the Detroit Data Center. They are distributed to the
.. Headquarters Office and Area Offices, and in the case of SC reports, to the applicable Service Center. In addition, at
: fyear»enci to permit AIMS results “to be as accurate as possible” three versions of the fiscal year-end report are
‘gencrated which are labeled as: “September ¥**st FY Prelumnary* Fa “Octobcr ***an FY Prchmmary***” and
- “November ***FINAL FISCAL YEAR*#*", ’

This FOIA requests asks for all existing copies of these monthly and quarterly reports, including year-end
versions, produced from FY 2002 to the final fiscal year report for FY 2004, Where complete copies exist at the
Detroit Data Center or at the Headquarters Office, it is not necessary o produce Arca Office or-Service Center copies
which are simply duplicates of portions of these.

To the extent that any of these reports exist in electrome form, we ask that the copies of these be provided
elecromically.

We attest that we qualify for classification as "a representative of the news media” under the provisions of the
Freedom of Information Act, and as representatives of “an educational or noncommercial scientific institution, whose
purpose includes scholarly, scientific rescarch.” We request that this classification be assigned us.

WWW; htteidrac. syedu Eemal; rac@syredu
Syacuse; 488 Newhousa I, Syracuse. NY 1LI244-2100 Tal {15)443-3563
Wastingtor, D.C: Suite 200, 1718 Ceonedlioul Avenus, NW, 20008 Tel: (202)516-8020
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

November 30, 2006

Ms. Susan B. Long

Transactional Records Access Clearinghouse
Syracuse University

488 Newhouse !

Syracuse, NY 13244-2100

Dear Ms. Long:

Thisis in response to your letter of November 17, 2006, wherein you question the
Internal Revenue Service's (IRS) decision to close certain of your Freedom of
information Act (FOIA) requests for audit statistics dating back to July 2, 2004, as
reflected in our letters dated October 17, and November 8, 2006. You requested that
the IRS reinstate the FOIA requests for audit statistics because the agency has not
responded fully to them. We decline to do so.

The information responsive to your FOIA requests for IRPCA reports, CAR reports,
AIMS Tables 35, 36, 37 and 38 are the same records responsive to your generic
requests for audit statistics. Therefore, as an administrative housekeeping matter, we
closed what we considered to be duplicate FOIA requests for audit statistics because
they seek records already the subject of other FOIA requests you have submitted. To
explain further our decision to close the requests as duplicative, we will address the
pertinent part of each of your FOIA requests for audit statistics, as follows:

For this time period, we are requesting IRS examination figures for individual and
corporate tax returns broken down by IRS organizational unit and area office,
and within them by examination classes, providing: number of audits, number of
auditor hours, additional taxes recommended, additional taxes assessed, number
of no change audits, number of no change auditor hours.

You may recall that when we received your first FOIA requests for monthly audit
statistics, we informed you there was no report that was either extant or readily
reproducible that would provide you with exactly what you wanted, broken down into the
specific income ranges, categories and fields that you requested. When we suggested
that you request a special statistical study pursuant to L.R.C. § 6108(b), you decided
against that approach. You responded that you were seeking the routine monthly
reports that are made available to managers. We identified the AIMS Table 37 report
as an existing report responsive to your request. However, we informed you that Table
37 does not have the amount of additional taxes assessed and only contains the
amount of additional taxes recommended. In our December 10, 2004, letter to you, we
also described the A-CIS, IRPCA and CAR reports as possible sources of the
information missing from AIMS Table 37. You had previously submitted FOIA requests
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for the IRPCA (# 2004-02343) and CAR reports (#s 2005-00437 & 00730); these FOIA
requests have not been closed and we continue to process them. We hope to have
responses pertaining to these requests to you by the end of this calendar year.

You noted the availability of ERIS, the Enforcement Revenue Information System, as an
additional source of information on audit statistics. ERIS is a database used by the
Office of Research, Analysis and Statistics, not by IRS enforcement managers. The
Office of Research utilizes ERIS to perform custom statistical studies and tabulations —
the type that fall within I.R.C. § 6108(b). You had previously indicated that you did not
want a special statistical study designed to capture audit statistics, but that you wanted
copies of the routine monthly reports run for IRS management, even if they contained
more information than you needed. Because SBSE, LMSB and W& managers rely on
their own reports, i.e., AIMS Tables 37 and 38, we concluded that ERIS would not meet
your request for routine monthly reports provided to the managers. if you have
reconsidered and desire a special statistical study utilizing the ERIS system, please
submit a request to the Director, Research, Analysis and Statistics, pursuant to the
procedures set forth in Revenue Procedure 2006-36, IRB 2006-38 (9/18/06), at the
following link: http.//www.irs.gov/pub/irs-irbs/irb06-38.pdf

You stated that Table 37 is not completely responsive to your FOIA request for audit
statistics because it does not break down the individual and corporate returns by each
income class within the return type, but rather, compresses certain income ranges. The
Table 37 program, as it is currently written, compresses the income classes into the
groups that appear in the reports.

You aiso expressed concern that Table 37 does not break information down by each
area office for each of the operating divisions, although you acknowledge having
received area reports for SBSE. First, Table 37 does not have area reports for LMSB
because LMSB is not broken down into areas. The LMSB Operating Division is divided
into industries and then by units known as Director of Field Operations (DFQ) within
each industry. The following chart shows the DFO subreports for the various industries
that occur in Table 37.

Industry name Industry number DFO number
Financial Services 301 080
“ 301 275
¢ 301 877
“ 301 999
Natural Resources 302 090
“ 302 440
¢ 302 877
“ 302 999
Communications, 303 080
Technology & Media
“ 303 ' 560
“ 303 877
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* 303 999

Food, Retailers & 304 275
Pharmaceuticals

" 304 590

“ 304 877

“ 304 999

Heavy Manufacturing 305 080
& Transportation

“ 305 250

“ 305 v 877

“ 305 999

Second, AIMS Tabie 37 does not have area reports for W&I because W&l is not broken
down by areas. Rather, W&l is divided into campuses (formerly referred to as service
centers) and by programs. While there are some inventory figures for W&l in Table 37,
the main compilation of figures for the W&I programs appear in AIMS Table 38. We are
continuing to process your outstanding FOIA requests for Table 38.

In recent months, we provided you with CD-ROMs containing 56 months of monthly
Table 37 reports for FY 2002 through May 2006, encompassing almost 200,000 pages
of audit statistics. Although the Tabie 37 reports may not capture all of the data you
wish to receive in the way you wish to receive it, they are responsive to the FOIA
requests we closed. These records provide you with information conceming
examinations conducted by revenue agents for LMSB for each of the five Industries, as
well as DFOs within the Industries. These reports also provide you with statistics for
audits conducted by revenue agents, tax examiners, and tax compliance officers for
SBSE, including specialty taxes such as excise, estate and gift, employment and Bank
Secrecy Act examinations. Within these reports, the data has been broken into
categories by income class (individual, corporate, partnership, efc.) and income range,
providing the number of returns, hours per return, dollars per hour, dollars per return,
total recommended dollars, the number of no change returns, number of no change
hours per return and percentage of no change. In addition, the reports provide a
breakdown of the case inventory of the revenue agents, tax examiners and tax
compliance officers by grade of the case and the recommended dollars associated with
these cases. The reports also provide data identifying the number of returns transferred
to Appeals and the figures for the number of unagreed cases, number of agreed cases
and additional taxes assessed and amounts of overassessment.

We acknowledge that we have not completed the processing of your monthly requests
for the June through October Table 37 reports; they require substantial resource time to
complete because these are being provided in paper form, due to the limitations we
have in processing them electronically. We are currently completing the request for
June and July Table 37 data and anticipate releasing June’s data in early December
and July's table data in early January 2007.
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We are fully cognizant of the original 1976 consent order and more recent April 2006
judicial order that you cite in your monthly FOIA requests for audit statistics. As you
know, the 1978 consent order enumerated specific reports and directed the IRS to
provide these reports to you for as long as the IRS produced these reports or similar
reports upon receipt of a proper request from you with payment of applicable fees We
previously explained that we were unable to locate any of the reports enumerated in the
1976 consent order because they are no longer produced by the agency. In returning to
the court to seek enforcement of the 1976 order, you identified AIMS Table 37 as the
report you wanted. Accordingly, the April 2006 court order directed the IRS to provide
to you, upon request, AIMS Table 37. We have provided you with Table 37 reports
through May 2006, and we continue to process the remaining requests.

In order to identify any other extant reports that are similar to the enforcement-related
statistical reports enumerated in the 1976 consent order, we requested copies of reports
we had previously provided from your counsel. We received copies of some, but not all,
of the other reports identified in the 1976 consent order. While we no longer produce
any of them, we have asked various functions within the IRS to provide us with extant
reports that are similar to those reports, i.e., reports that capture current data equivalent
to the 30 and 40-year-old reports that we received from your attorney. In addition, over
the past several months, we, through our attorneys at the Department of Justice, have
been working with your attorney to negotiate a modification to the court order that would
identify the currently available reports that capture the enforcement-related statistics
envisioned by the 1976 consent order to which you seek access.

To that end, we have already provided you with a sample A-CIS report - for
consideration as a substitute for the voluminous AIMS table reports - which you
indicated could be helpful if certain modifications could be made. More recently, by
letter dated November 20, 20086, the Justice attorney forwarded several CD-ROMS for
you to your attorney. Those CD-ROMS contain reports for FY 2006 from the Collection,
Criminal investigation and Appeals functions. Because we have not seen copies of all
the reports discussed in the 1976 consent order, in an effort to be as complete as
possible, we also asked our functions to identify extant or readily reproducible reports
that match the type of information you requested from Mr. Frank Keith in 2002 and
2003. For example, the Collection information on the CD-ROM consists of copies of
existing FY 2006 reports for the following:

(a) first notices (both IMF and BMF)
(b) TDA

(c) TD!

(d) installment agreements

(e) OIC

(f) liens, levies and seizures

(g) collection yield at the national level

You asked how you can assist us. We would appreciate if you review the reports we
provided to your attorney and let us know whether these routine reports provide you
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with information that you need. Please remember that our routine reports are
programmed to capture certain data in a way that is beneficial to our managers and
executives to assist them in their decision-making.

if you have any questlons please contact me at (410) 962-8198, or you may e-mail me
at albert.d.adams@irs.qov.

Sincerely,

it of %@w;y /

Albert D, Adams, Jr
Chief, Disclosure

CC:

Scott Nelson

Public Citizen Litigation Group
1600 20" Street, NW
Washington, DC 20009

Teresa Milton
U.S. Department of Justice
Tax Division, Appellate Section

Gerald Role,

U.S. Department of Justice

Tax Division

Civil Trial Section, Eastern Region
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Coansanional Reoords Actos e faraaiinuse

cumsime Pieyispepanies

November 9, 2004

Headquarters, Freedom of Information Office
SESMS:C&L:GLD:D:F

{ 1 EConstitution Ave NW

Washington, DC 20224

Dear FOIA Officer:

RIE: AIMS Tables SC35 and 36 providing concise analytical figures used by
managers to monitor the results of IRS examination programs

Under the provisions of the Freedom of Information Act, we request the following two report
series:

Table $C35, Fx.ammauon Program for Service Centers -
Accomplishmenis/inventory [Report Symbol 4000-457]. IRM 4.4. "7 6.4 (02-08-
1999) describes the contents of this report as follows: “provides management with -
concise analytical information for use in managing the Examination function at the
service centers. The table provides data from AIMS which is used to monitor returns as
completed examinations. The table also provides data to monitor examinations,
inventory, surveyed returns and accepted returas from classification,”

Table 36, Examination Program Mositoring {Report Symbol 4000-453]. IRM
4.4.27.6.5 (02-08-1999) describes the contents of this report as follows: “provides all
levels of management concise analytical information for use in managing the
Examination function. The table provides data from AIMS which is used to monitor
examnat;ons inventory, surveyed retueis and accepted returns from dasmﬁcatzon

As we underbtand hom IRM 4.4.27.4 (02- 08 1999} and IRM: Lxhxbx(: 4 4 27—4 (02« 8 199())
these reports are produced monthly at IRS Service Centers. In addition to being produced monthiy, Table
36 is alsa produced on a weekly basis. They are distributed to the applicable Area Offices, and in the
case of SC reports, the applicable Service Center.  In addition, at year-end to permit AIMS results “to be
as accurate as possible” three versions of the fiscal year-end report are genecated which are labeled as:
“September *¥*lsi FY Preliminary®**” “October ***2nd FY Preliminary***” and “November
HHEINAL FISCAL YEAR#**>”

This FOIA request asks for all existing copies of these muonthly reperts, including year-end
versions, produced from FY 2002 to the final {iscal year ceport for FY 2004, Tt is not necessary 10
provide us with the weekly editions. To the extent that any of these reports exist in electronic form, we
ask that the copies of these be provided electronically.

WWWWL hitp JArac. syr ot E-mai rackesye edu
Sytacuse: 488 Newnouse 1, Syracuse. NY 132442100 Tal: (315)443-3563
Washington, D.C Suite 200, 1718 Connectinyt Avenue, MW, 20000 Tt (202)518-902¢



o

‘Weattest that we qualify for dassxﬁcan('m as” 4 represeutatwc of the'r news media” under the o
pmvmons of the Freedoni of Information Act, and as representatives of “an educationalor =
-poncommercial scientific institution, whose purpose includes scholar!y, scxenuﬁc research,” We request
that this classification be assigned us. S

We also request a full waiver of fees.  Disclosure of the requested information is in the public
interest because it is likely to contribute significantly to public understanding of the operations and
activities of the federal government.  Specifically, these records are being sought to assist us in preparing
our regularly published reports, made available through our web site (http:/ftrac.syr.edu), on the activities
of the Internal Revenve Service and the operation of our tax system. Our last-two reports, published in
April:and November 2004, received wide public and media attention. Our findings engendered ccmments.
from both IRS Commissioner Everson and Secretary of the Treasurer Snaw. - We are currently workmg
ona furthu update to'this n.port and it is fcsr this purpose thai: the% records are being scughl

_ We prcv;ously pmvxdgd utens:vc mf’ormatmn 10 supporl this dassmmhon and fee waiver in our
previous letters of July 2, 2004, July 9, 2004 and July 21, 2004, Because of their relevance to this
request, we ask that the information provided in those letters be incorporated as further support for this

request,

We further call your aftention to the strict time limits set for furnished requested records set
under § U.S.C. 552 and ask for your prompt action and response on this request. We also draw your
atteation to the standing courl injunction one of us (Long) has prohibiting withholding of this
information, a copy of which we have previously furnished you under cover of our previous letter of July
2,2004. Your prompt reledse of thisin fomtatie’n is therefore required.

Shouid youwhave: any questteus about-our request, or if we can be of any assistance to facHitate

the. processing of this request, please do not hesitate to contact us. Please feel free to call us at (315) 443-

3563..

Sincerely,

S B Sy

Susan B. Long

Co-Director, TRAC and Associate Professor
Management information and Decision Sciences
Martin J. Whitman School of Management

T ‘.l"‘“s
Di"f‘ '?,a “1 IU\_..

David Bumhdm
Co-Director, TRAC and Associate Research Professor
S.1. Newhouse School of Public Communications

ce: Frank Keith, Chief, Communications and |.iaison
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

BMALL BUSINESS /SELFEMPLOYED DIVISION

Susan B. Long _Person fo contact: Ms. Rascoe

David Burnham Telephone number: (202) 622-3662
TRAC Refer reply to: SE:8:C&L:GLD:D:F/2004-
Syracuse University 02639, 03079, 03428, 2005-00136, 00434
488 Newhouse i Date: December 10, 2004

Syracuse, NY 13244-2100
Dear Ms. Long and Mr. Burnham:

This is in response to your letter dated October 15, 2004, wherein you indicated
that your previous Freedom of tnformat;on Act (FOIA) requests dated July 2,
August 2, and September 1, 2004, for audit statistics were seeking the actual
monthly reports IRS managers receive that track audit statistics, rather than any
special statistical studies, such as the 6 month data we previously provided you
and that would continue to be available to you under the auspices of LR.C.

§ 6108(b).

In light of your clarification, we asked Small Business and Self-Employed
(SBSE), Large and Mid-sized Business (LMSB) and Wage and Investment (V&)
to provide us with the AIMS, CAR (Collection Actwtty Report), and Information
Returns Processing Case Activity (IRPCA) reports for-March 2004. it was our
intention to offer these reports to you as a comparison with the 6 month data you
had received at the end of Octaber, and if they met with your approval, we had

“intended to offer these reports on a regular basis. We had hoped that these
extant reports would include all of the data you requested i.e., the examination
statistics as follows: by IRS organizational unit and area office, and within them
by examination classes, providing the following fields: number of audits, number
of auditor hours, additional taxes recommended, additional taxes assessed,
number of no change audits, number of no change audit hours. Accordingly,
based on preliminary information our office had received, we believed that these
three reports would provide the data in the form you are seeking. However we
learned that they do not.

When we received the IRPCA reports from W&, consisting of about 40 pages
total, we found that the IRPCA reports are not broken down into classes of
income. Moreover, the fields that are captured are not the fields you are seeking,
rather they include adjustments to income such as Earned Income Credit,
interest and Penalties. We are providing you with the report showing the March
2004 national totals to demonstrate the format of the report. (Enclosure 1.)

we wouid infer the same for your FOIA requests dated October 18, and November 9, 2004,
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When we received the AIMS report from SBSE, we realized that it was virtually
identical to the Excel spreadsheet we provided to you for the first 6 month FY
2004 data. In other words, it was not a routine monthly report, but one
specifically created to respond to our request for a copy of a report setting out the
fields you wanted. We are including a copy with cells less than ten (10) redacted
to avoid taxpayer identification. (Enclosure 2.)

The SBSE staff explained that to create the report we are prowdmg to-you as
Enclosure 2 they had taken the March 04 data from portions of AIMS Table 37,
added columns and separately entered it into-an Excel spreadsheet so that it was
more manageable. Table 37, which is the subject of one of your FOIA requests,
is a cumulative AIMS report providing examination data on the National level. it
provides data pertaining to completed examinations (agreed or unagreed), plus
inventory and survey information. Table 37 breaks out separately cases worked
by agents who are in fraining. The cases are live cases, but specifically
designated as a type suitable for training purposes. Table 37 also breaks out
separately CIC cases {the old CEP cases), The SBSE staff had included these
in the totals in the Excel spreadsheet. Table 37 does not include total additional
taxes assessed because the figures would not capture changes made by
Appeals officers; rather, Table 37 only captures the recommendations made by
examination. Moreover, Table 37, which is cumulative, ranges in length from 35
to 50 pages. We are providing three sample pages from the March 2004 Table
37. (Enclosure 3.) These sample pages will show that Table 37 has many of the
fields you are seeking, but not alt of the fields.

With respect to your request for additional taxes assessed, we-had believed that
the CAR report would be the best source of information for these values. We
learned that there are in fact 9 different CAR reports based upon padicular types
of collection activity such as Taxpayer Delinquency Investigations (TDI),
“Taxpayer Delinquency Accounts (TDA), assessments, balance due nofices, efc.
The assessment CAR report does not permit users to break down the data into
income class ranges. Rather, the CAR assessment report is broken down into
tax class (e.g., 1040, 1120, FICA, FUTA) and type of notice, (e.g., first, second,
efc.) These tax classes do not correspond with the income classes and ranges
that you have heretofore received in the annual and six month data. The CAR
reports use the Taxpayer Information File (TIF) as their data source; a database
separate from AIMS. The timing of the assessments does not coincide with the
timing of Examination’s recommended additions to tax because, among other
things, the Appeals officer may make adjustments. We are including an 11 page
sample of the assessment CAR report from cycle 43 in October 2004.
(Enclosure 4.) The entire report is about 2000 pages long.

We also learned that the IRS would not be able to use Research’s ERIS
database to provide a report showing the total additional taxes assessed
because ERIS’s data source also is the TIF file. In addition, managers do not
routinely receive copies of any ERIS report. Moreover, Research and SBSE staff
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would have to coordinate the AIMS data with the assessment data taken from the
CAR database to provide you with meaningful figures. You have already
indicated that you do not want the IRS to perform special statistical compilations.

Because the IRS does not provide to managers monthly reports with the
breakdown of fields and income classes as you delineated in your FOIA
requests, we would like to propose an alternative.

The AIMS database is the source of information upon which the Commissioner
and other IRS executives rely when making press releases concerning
examination statistics. SBSE utilizes a sofiware package known as A-CIS to
make queries of the AIMS database. A number of these queries are pre-
formatted reports. One such pre-formatted report contains many of the fields you
are seeking. This report utilizes the information in Table 37 and contains the
following fields, broken down by income classes:

Returns

Total (auditor) time

Average (auditor) hours

Total dollars (additional tax recommended)
Average dollarfreturn

Dollars/hour

No change %

Cycle time (of audit}

Days since filing

COND A W

You have not requested fields 3, 5-6, 8 and 8. Moreover, you have asked for the
number of no change audits, rather than the percentage, and the number of no
change auditor hours. The SBSE staff has informed us that they can program a
new query to create a report which will include all the fields you are seeking,
broken down at the territory level, except it cannot provide the amount of total
additional taxes assessed. The AIMS database only captures the additional
taxes recommended by examination personnel. [f the case is closed as
“unagreed and the taxpayer pursues his case to Appeals, the Appeals officer may
make a different recommendation than examination. Therefore, the A-CIS report
cannot provide the total additional taxes assessed; only the total additional taxes
recommended. We are providing you with a sample page of the current A-CIS
examination case inventory report. (Enclosure 5.)

Given that the assessment CAR report is too extensive to provide, and it is not
maintained on the same timing as AIMS making any match of total additional
taxes recommended and total additional taxes assessed extremely difficult,
would you be amenable to receiving the A-CIS report, which will provide you with
all the fields you have requested except for the total additional taxes assessed?
If this report would be acceptable to you, we believe that SBSE would have the
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programming complete in late January, 2005. Afterward, SBSE should be able
to provide the A-CIS report for the first quarter 2005 audit statistics.

We apologize for the delay and appreciate your patience. Please understand
that we have been attempting to find a solution to your requests for audit
statistics without performing special statistical compilations.

If you have any questions, feel free to call me at (202) 622-3662.

Sincerely,

N 2isisine_sfesn—

ﬂ/ Symeria R. Rascoe

4/ Tax Law Specialist
Office of Disclosure FOIA
Badge No. 50-05919

Enclosures: (5)
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Transactional Regords &ccess Clearinghouse
Syracuse University

July 2, 2004

Headguasters, Freedom of Information Office
SE:S:MS:C&L-GLD:D:F

1111 Constitution Ave, NW

Washington, DC 20224

Dear FOIA Ofticer:

RE: FOIA request for statistical data covering IRS audits for FY2004 ¢hrough
June 30, 2004)

We are attaching a copy of a court order in Long v, United States Internal
Revenue Service, Civil 74-7248 (USDC, WD Washington). U.S. District Judge Walter

T. McGavern signed this order on July 23, 1976 and it remains in effect. We draw your

altention Lo the following provisions in paragraphs 2 and 3 of that order:

“2. The defendant shall retain the following records covering the period
1960 to the date on which the initial request was submitted and upon
proper request by plaintiff shall muke such records promptly available for
the plainiffs” inspection at the Nationa! Office of the Internal Revenue
Service and at such other offices at which the requested records are
located: Document 3301, Document 3302, Quarterly Statistical Reports
(NO-A: FM-122, NO-PR:S-47, NO-D:M}-7, NO-D:R-7, and Publication
No. 174), Report NO-CP:A-68, and Reports NO-CP:A-231 through 260

inclusive.”

“3, The defendant will, upon proper request by plaintiffs, make alf
statistical data regardless of the format or particutar categorization
which are hereafter compiled and are similar to that contained in
Document 5301, Document 5302, Quarterty Statistical Reports. Report
No-CP:A-68, or in any of Reporis NO-CP:A-231 through -260 promptly
available 1o the plainiffs for their inspection at the National Office of the
Internal Revenue Service and at such other offices at which the requested
records are located.” [emphasis sapplied|

Yaragraph 4 of that order requires that any requested copics of these records also be
provided.

A second order with similar wording had been earlier entered by the U.S. District

WOWW e hitpiiitrac. syr.edy E-mail: trac@syr edu
Syracusa 488 Nownouse I, Syracuse, NY 13244-2100 Tel: (3151443-3683
Washmglon, D.C: Suite 200, 1718 Connechicut Avenue, NW, 20008 Tel (202)516.8020
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Court in Long v. United States Internal Revenue Service, Civil 74-5298 (USDC, WD
Washington) covering Document 3342 and related statistical data. It also remains in
effect.

Under the provisions of the Freedom of Information Act, and pursuant to these
court orders, we request copies of IRS records containing statistical data covering any
audits carried out by the IRS during the period starting with the first quarter of fiscal year
2004 beginning on Ocrober 1, 2003 through the third quarter ending June 30, 2004. For
this time period, we are requesting IRS examination figures for individual and corporate
tax returns broken down by [RS arganizational unit and area office, and within them by
examination classes, providing: number of audits, number of auditor hours, additional
taxes recommended, additional taxes assessed, number of no change audits, number of no
change auditor hours.

With the exception of figures for additional taxes assessed, similar statistical data
to that requested covering FY 2003 was {urnished us at the end of March. That statistical
data was furnished 1o us in electronic form. To the extent records in electronic form exisi
covering the more recent period that is the subject of this request. we would appreciate
that the copies of these also be provided electronically.

We request that we be classified as "a representative of the news media” under the
provisions of the Freedom of Information Act, and as representatives of "an sivcational
or noncommercial scientific institution, whose purpose includes scholarly, scr atific
research. TRAC is a research data center at Syracuse University, and under the
direction of its co-directors, Long and Burnham, carries out an active program of
scholarly rescarch. TRAC actively seeks to promote public understanding of the
operation of the federal government through the gathering and dissemination of
information. At TRAC, we actively gather information of interest to the public,
transform this information viilizing our editorial and research expertise into varcus
works -- including computerized knowledge hases, electronic and print reports - and
mzake these works available 1o the public.

We also request a full waiver of fees.  Disclosure of the requested information 1s
in the public interest because it is likely to contribute significantly to public
understanding of the operations and activities of the federal government.  Specifically,
these records are being sought to assist us in preparing our regularly: published reports,
made available through our web site (http://trac.syr.edu), on the activities of the Internal
Revenue Service and the operation of our tax system. Qur last report, published in April,
received wide pubiic and media attention. Our findings engendered cormments from both
IRS Commissioner Everson and Secretary of the Treasurer Snow. We are currently
working on an update {o this report and it is for this purpose that these records “re being
sought.

We further call vour attention to provisions of this court order which requires that
these requested records be made “promptly available.” Should you have any guesstions
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about our reguest, or if we can he of any assistance to {acilitate the processing of this
reguest, please do not hesitate 1o contact us. Please teel free to call us at (3133 443-3565.

Sincerely,

P

Q\:'; {&,i./gLMng‘.//\ ”{%) : /é—y ‘*’\A-*}/,
Susan B. Long
Co-Director, TRAC and
Associate Professor of Management
Information and Deciston Sciences
Martin J. Whitman School of Management

David Burnham

Co-Director, TRAC and

Associate Research Professor

S.I. Newhouse School of Public
Comimunications

Encl: Long v Iniernal Revenue Service, Civil No 74-724S (USDC, WD Wash) court
order

co: Frank Keith, Chief, Communications and Liaison
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON

BUSAN B, LONG and

Plaintiftis

v. CIVIL NO. C 74-7248
UNITED STATES INTERNAL

REVENUE SERVICE, CONSENT ORDER

Nt St Nat? St st St Nt el it Sl et

Defendant
Complaint was filed in the above-mentioned proceeding seeking
declaratory judgment and injunctive relief under 5 U.S.C. §552,
the Freedom of Information Act. After discussion betv~en plain-

tifts and counsel for defendant, the parties have agreed to an

g,ﬂordw respecting 81l aspects of the relief sought by plaintiffs,

Acoordingly, it is hereby ordered, sadjudged, declared rnd decreed

that;

1. The following statistical tables covering the period 1960
to the date on which the initial request was submitted are not
exempt from disclosurs under the Freedom of Information Act, 5 U.S.(
552: Document 5301, Document 5302, Quarterly Statistical Reports
(NO-A; Fi-122, NO-PR:3-47, NO-D:¥I-7, NO-D:R-7, mnd Publication No,
174), Report NO-CP:A-68, aud Reports NO-CP:A-231 through 260
inclusive.

Page 1 - CONSENT ORDER
STAN PITKIN
United States Attorusy
CHARLES PINNELL
Assistant United States Attorney

P, 0. Box 1227
Seattle, Washipgton 98111
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2. 'The defendant shall retain the following records covering
the period 1960 to the date on which the initial regquest way
gubmitted and upon proper request by plaintiff shall make such
records promptly available for the plaintiffs' inspection at the
National Office of the Internal Revenue Service and at such other
offices at which the requested records are located: Document 5301,
Documentx5302, Quarterly Statistical Reports (NO-A:FM-122,

NO~PR: S~47, NO-D:UI1-7, NO-D:R-7, and Publication No. 174), Report
NO-CP: A~68, and Reports NO-CP:A~231 through 260 inclusive.

3. The defendant will, upon proper request by plaintiffs,
make all statistical data regardless of the format or parficular
categorization which are hereafter compiled and are similar to
that contained in Document 5301, Document 5302, Quarterly Statisti-
¢l Reports, Report NO-CP:A-68, or in any of Reports NO-CP:A-231
through ~260 promptly availsble to the plaintiffs for their in-

spection a8t the National Office of the Internal Revenue Service and

at such other offices at which the requested records are located,

However, it is neither the intent nor purpose of thie order that
&tha defendant be required to compile in future years the statiuﬁt-
xc&l’data which presently appear in the aforementioned yreporte,

4, The dsfendant shall, upon proper request by plaintiffs,
promptly furnish copies of the records referred to ip paragraph 2
and in paragraph 3, to the extant such records are c. piled in the
futurs, at & cost not to exceed that which is set forth in the
spplicable Department of the Treasury Regulations governing uniform
fee schedules, and shall further permit plaintiffs to photocopy

such records using commercial or their own photocopying equipment

without cost.

Page 2 -~ CONSENT ORDER
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10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

5. The defendant shall reimburse the plaintiffs for the

the

spplicable costs are enumerated in Sectiom 1920 of Title 28,
United States-Cpde.
%ﬁjﬂzﬁ
Dated thié'waﬁf day of gﬁfgxff , 1974,
v
LA }{i:‘ .
Ll,qf//zgﬁéxll//fﬁ/ ¢ )?}%/({«M
UNITED STATES nIS?RICT JUDGE

Approved as to fjrnuand &uﬁitnnce

,“,/_/;: { il \7'-.“.‘:~‘:"”‘ A:‘f':\(‘.v

DATE o SUSRR T 7

”/G_Légﬁ //-7

“PATE TPHIL, i. L MQ/?
Ply 1:53 Pro Se
b ———
DATE RQ?ERT « GORDON
ttorney

Tax Division
Department of Justice
Counsel for the befendant

STAN PITKIN

Assistant United States ! torney

29 |
30 °

31
32

B A et i SR

Page 3 - CONSENT ORDER
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TRACAA e

Fransactional Records Access Clearinghouse

w.,g

Syf‘amﬂasg University

Aungust 4; 2006
Internal Revenue Service
SESCLD:GLD.C
MS 7000 MIL
211 W, Wisconsgin Avenue
Milwaukee, WI53203.2221
ATEN: James E. Daniels

RE: FOIA request for statistical data covering IRS -audits for FY2006 (through July
2006)

Dear Mr, Daniels:

Under the provisions of the Freedow of Information Act, and pursuant to the court orders in
Lone v. United States Internal Revenue Service, Civil 74-5298 (USDC, WD Washington) and Long v.
United States Internal Revenue Service, Civil 74-7248 (USDC, WD Washington) previously furnished
vou under cover of our July 2, 2004 letter, we request copies of IRS records containing statistical data
covering any audits carried out by the IRS during the FY 2006 period through the end of July 2006.

For this time period. we are requesting IRS examination figures for individual and corporate tax
returns broken down by IRS organizational unit and area gffice, and within them by examination
classes, providing: number of audits, number of auditor hours, additional taxes recommended,
additional taxes assessed. number of no change audits, number of no change auditor hours.

We wish to {urther direct vour attention to the April 3. 2006 ruling by Judge Marsha J.
Pechman in Long v [RS, C74-724P, USDC WD Washington. We note that, as of now, much of the
information we are requesting in this letter was not-among the information released to us on April 17.
2006 in AIMS Table 37 even for carlier time periods.

Furthermore, government pleadings recently filed in that case stated that "IRS senior
exeeutives” were concerned that the release of the information we are requesting here “would adversely
affect tax administration.” We need reassurances that the IRS intends to meet its obligations under
FOIA for this request. Please promptly advise us when we should expect receipt of the requested data
for this request. '

We also incorporate by relerence our fetters of October 15, 2004 concerning your September
23. 2004 letter and our December 15, 2004 response to your December 10 letter regarding our earlier
requests for FY 2004 audit statistics. The nature and scope of this request is the same as in these
carhier requests.

it gys.adu E-rnast: Ime@syr.ady
Syracuss! 488 Mewnouse 1f, Syracese, NY 132442100 Tel {315)j443-3563
Washington, D.C: Suite 200, 1716 Coansctizul Avenus, N.W, 20009 Tek (202)518.8020
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We atlest that we qualify for classification as ““a representative of the news media™ under the
provisions of the Frecdom of Information Act. and as representatives of “an educational or
nonconmmercial scientific institution, whose purpose includes scholarly, scientific research,” We
request that this classification be assigned us.

We also request a full waiver of fees.  Disclosure of this information is in the public interest

because it is likely to contribute significantly to public understanding of the operations and activities of

the federal government. Specifically, these records are being sought to assist us in preparing our
regularly published reports, made available through owr web site (hisp:/trac.syredu), on the activities
of the Internal Revenuc Service and the operation of cur tax systemt.  Our last reports received wide
public and media attention. Past {indings have engendered comments from both IRS Commissioner
Everson and Secretary of the Treasurer Snow, We are currently working on further updates to these
reports and it s for this purpose that these records are being sought, We wish to be able to publish
apdates 10 our reports on a monthly basis with the latest examination statistics. and to develop a
consistent month-by-month time scries database 1o accompany these releases so that the public is
assured of having current information.

We previously provided extensive information to support this classification and fee waiver in
our previous letiers of July 2, 2004, July 9, 2004 and July 21, 2004. Because of their relevance o this
fequest, we ask that the information provided in those letters be incorporated as further support for this
request. :

We further call your attention to provisions of this court order which requires that these
requested records be made “prompuly available.” Should you have any guestions about our request, or
if we can be of any assistance 1o facilitate the processing of this request, please do not hesitate to
contact us. Please feel free to call us at (3153 443-35363.

Susan B. Long Co-Director, TRAC and
Associate Professor

Management Information and Decision Sciences
Martin J. Whitman School of Management

Favid Burnham Co-Drector. TRAC and
Associate Research Professor
S.1 Newhouse School of Public Communications

c¢: Frank Keith, Chiel, Communications and Liaison
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TRAC .~
Transactional Records Access Clearinghouse
Syracuse University

October 9, 2007

Mahlon Blagg, Manager
Headquarters Disclosure
Internal Revenue Service

55 North Robinson

Mail Stop 7000 OKC

Oklahoma City, OK 73102-9226

RE: FOIA request for statistical data covering IRS audits for FY2007 (through September
2007)

Dear Mr. Blagg:

Under the provisions of the Freedom of Information Act, and pursuant to the court orders
in Long v. United States Internal Revenue Service, Civil 74-529S (USDC, WD Washington) and
Long v. United States Internal Revenue Service, Civil 74-724S (USDC, WD Washington)
previously furnished you under cover of our July 2, 2004 letter, we request copies of IRS records
containing statistical data covering any audits carried out by the IRS during the FY 2007 period
through the end of September 2007.

For this time period, we are requesting IRS examination figures for all return classes,
broken down by IRS organizational unit and area office, and within them by return type and
examination classes, providing: number of audits, number of auditor hours, additional taxes
recommended, additional taxes assessed, number of no change audits, number of no change
auditor hours.

We wish to further direct your attention to the April 3, 2006 ruling by Judge Marsha J.
Pechman in Long v IRS, C74-724P, USDC WD Washington. We note that, as of now, much of
the information we are requesting in this letter was not among the information released to us on
April 17, 2006 in AIMS Table 37 even for earlier time periods.

Furthermore, government pleadings recently filed in that case stated that "IRS senior
executives" were concerned that the release of the information we are requesting here "would
adversely affect tax administration.” We need reassurances that the IRS intends to meet its
obligations under FOIA for this request. Please promptly advise us when we should expect
receipt of the requested data for this request. '

We also incorporate by reference our letters of October 15, 2004 concerning your
September 23, 2004 letter and our December 15, 2004 response to your December 10 letter

Web: http://trac.syr.edu E-mail: trac@syr.edu
_Syracuse: 488 Newhouse II, Syracuse, NY 13244-2100 Tei: (315)443-3563
Washington, D.C.: Suite 900, 666 11" Street, N.W. 20001 Tel: (202)518-9000
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
Washington, D.C. 20224

SMALL BUSINESS/SELF-EMPLOYED DIVISION

October 17, 2006
Ms. Susan B. Long A%d 10-24-0
Transactional Records Access Clearinghouse
Syracuse University -
488 Newhouse ||

Syracuse, NY 13244-2100

Re: Freedom of Information Act (FOIA) Requests for Statistical Data Coverting IRS Audits —
June 2004-May 2008

Dear Ms. Long:

This letter is in reference to the 24 Freedom of Information Act (FOIA) requests you submitted
between July 2004 and June 2008, seeking the audits statistics for June 2004 through May
2008 (as enumerated in Attachiment 1). In these requests you sought:

IRS examination figures for individual and corporate tax retums broken down by IRS
organizational unit and area office, and within them by examination classes, providing:
number of audits, number of auditor hours, additional taxes recommended, additional
taxes assessed number of no change audits, and number of no change auditor hours.

In late August 2008, the Department of Justice provided to your attorney unredactad monthly
Table 37 veports for all Small Business and Self-Employed (SBSE) Areas and Specialty taxes
and all Large and Mid-sized Business Division (LMSB) Industries for the period FY 2002
through March 2006, as well as 50 redacted Tabie 37 reports pertaining to LMSB taxpayers for
April and May 2006. By letter dated September 28, 2006, we provided you with the remainder
of the redacted SBSE and LMSB Table 37 reports for April and May 2008, and, in accordance
with your attormey's request, CD-ROMs containing duplicate copies of the unredacted monthty
Table 37 reports for the years FY2002 through March 2006. Table 37 is the responsive record
to the examination data you sought in the referenced 24 FOIA requests. Accordingly, we are
closing our files for these FOIA requests.

if you have questions, you may contact me at (410) 962-8198 or via e-mail at
Albert.D.Adams@irs.qov. You may also contact Jane Sievers, Team Lead, Headquarters
Disclosure FOIA Group at (303) 448-1114 or by e-mail at Jang Sjevers@im gov. On any
subsequent contacts, we would appreciate your referencing our FOIA control numbers as
indicated in this response.

Sincerely,

Mokt £ Blgy :

For Albert D. Adams, Jr.
Chisf, Disclosure i

Enclosures: As Stated
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ATTACHMENT 1

FTQIA®- | Date on |Time Period Coverad by the FOIA

beginning | Request

with most

recent

§0-2006-01171] 6/5/2008 |FY 2008 - through May 2006
50-2008-01023{ 5/52008 {FY 2006 - theough Aprit 20068
50-2008-00885| 4/7/2008 |FY 2008 - through March 2006
50-2006-00805] 3/7/2006 |FY 2006 - through February 2006
50-2006-007054 2/9/2006 \FY 2006 - through January 2006
50-2008-00703{ 1/6/2006 |FY 2006 - through December 2005
§0-2006-00899| 12/172005 |FY 2008 - through November 2005
50-2008-001685] 11/4/2005 |FY 2006 - through October 2005
50-2006-00017] 10//2005 |FY 2005 - through September 2005
§0-2005-00354] 97152008 |FY 2005 - through August 2005
20-2005-02392} 87172005 |FY 2005 - through July 2005
20-2005-02225| 7/r2005 |FY 2005 - through June 2005
20-2005-02124| 6/8/2005 |FY 2005 - through May 2005
20-2005-01886| &/9/2005 1FY 2005 - through April 2005
20-2005-01672} 47712005 |FY 2005 - through March 2005
20-2005-01377| 373172005 |FY 2005 - through February 2005
20-2005-01069! 2/2/2005 [FY 2005 - through January 2005
20-2005-00838( 1/11/2005 |FY 2005 - through December 2004
20-2005-00833| 12/812004 FY 2005 - through November 2004
20-2005-00434| 11/9/2004 |FY 2005 - through October 2004
20-2005-00136| 10/18/2004 {FY 2005 - through September 2004
20-2004-034281 9/1/2004  |FY 2004 - through August 2004
20-2004-03079| 8/2/2004  |FY 2004 - through July 2004
20-2004-02638| 7/2/2004 (FY 2004 - through June 2004
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DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
Washington, D.C. 20224

SMALL BUSINESS/SELF-EMPLOYED DIVISION

March 8, 2007
Lecd 2lid] 200

Ms. Susan B. Long

Transactional Records Access Clearinghouse
Syracuse University

488 Newhouse li

Syracuse, NY 13244-2100

Dear Ms. Long:

This letter is in reference to your Freedom of Information Act (FOIA) requests submitted on
February 7, 2007, and March 7, 2007, seeking statistical data covering IRS audits through
January 2007 and February 2007, respectively. In these requests you sought:

IRS examination figures for individual and corporate tax returns broken down by IRS
organizational unit and area office, and within them by examination classes, providing:
number of audits, number of auditor hours, additional taxes recommended, additional
taxes assessed number of no change audits, and number of no change auditor hours.

As we informed you previously by letter dated October 17, 2006, AIMS Table 37 is the
responsive record to the examination data you are seeking in the above-referenced FOIA
requests. Because you have already submitted a FOIA request for Table 37 for January 2007
and February 2007 data, we will close our file for these duplicate FOIA requests for January
and February 2007 audit statistics.

If you have questions, you may contact me at (405) 297-4048 or via e-mail at

Mahlon.E Blagg@irs.qov. You may also contact Jane Sievers, Team Lead, Headquarters
Disclosure FOIA Group at (303) 446-1114 or by e-mail at Jane Sievers@irs.qov. On any
subsequent contacts, we would appreciate your referencing our FOIA controf numbers

50-2007-00271 and 50-2007-00308.

Sincerely,

Is! tbext D. Udams, fr.
Albert D. Adams, Jr.
Chief, Disclosure
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TRAC .~

Transactional Recorids Accoss Glearninuhouse
Syraguse Univorsity

December 15, 2004

Ms. Symeria R. Rascoe

Tax Law Specialist, Office of Disclosure FOIA
Headquarters, Freedom of Information Office
SE.S:MS.C&L.GLD:D:F

1111 Constitution Ave,, NW

Washington, DC 20224

Dear Ms. Rascoe:

RE: Your lettér of December 10, 2004 with respect to our request for audit statistics
{SE:S:C&L:GLD:D:F/2004 02639 (thru June 2004), 03079 (thru July 2004),
03428 (thru August 2004), 2005-00138 (thru September 2004), 00434 (thm
October 2004); plus recent request of December 8, 2004 for statistics thm
November 2004)]

Thank you for your letter of December 10 regarding our pending FOIA requests, above
referenced. In your letier you offered to provide us several agency reports on a regular basiz. You also
offered to adapt one report if we so desited, and invited us o call you if we had any questions.

This letter confirms our wlephone call last Friday to Maureen Sapero in your affiee icmng you .

know that we would like to receive the following reports offered in your Decettiber 10 Jetter:

* AIMS Table 37 (in its entirety),’
* [RPCA reports {in their entirety), and the
* entire CAR report series’

'We already have pending FOIA requests specifically for AIMS Table 37, in addition to

pending FOIA requests for three other numbered AIMS Tables — Table SC35, 36, and SC38 L

These FOIA requests were submitted after we received your initial FOIA response of § 1r5h
23, 2004 telling us the agency didn't have any reports with figures on the number of audxts.
auditor hours, or tax dollars recommended, and informing us that FOIA was therefore not
applicable to our requests for audit statistics.

* We do not find any difficulty in handling a report of 2000 pages or even longer — the
length vou indicate of the entirc CAR report series. We are accustomed to receiving reports as a
routine matter with m:lhons of records. Further, your letter makes reference to the existence of
only *9 CAR reports,” whilc IRM 5.2.2.2 (10-27-2003) lists 13. However subdivided, we are
B _’_fi§§v¥ﬂ13_ f_'gr. a ‘upupyﬂot the completc series.

"W hegirac. syr.sdy Eaai vacOytady.
Syratuss: 483 Nowhouss i, Syracuse, NY 13244-2100 Tel; (315443-0563 .
Washwngion, O.C: Sults 200, nucozmmuw 208
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As we indicated in Friday’s telephone call, we would appreciate if you could advi & 114 this .
week of when we should receive these reports. If it would: speed their arrival we: aﬂ: th themst
recent report in éach series be provided first, working backward in time for the spec .
requested We also request that reports be fornished as soon as they are copied, raﬂwrtlm wmtmg
until copies of all have been made. Please advise us of your pians

We note that as these are computer generated repors, we assume that there should be no
difficulty in providing them in electronic form. To avoid any possible misunderstanding, we ask that
vou arrange at the earliest date possible for a telephone discussion with IRS personnel knowledgeable

of the process by which these reports are physically generated and stored so we can work out specifics |

of the format and media for these copies you will be providing.

We were surprised to s¢e the extensive redactions in several of theé documents that were
enclosed. The letter states that the agency redacted cells with nonzero numbers less than 10. The

agency also redacted all entries in the summary lines for “Total Individual,” “Total Corporate,” “Total = -

Partnership,” “Toial 11208, and “Total Other Classes.” See attached sample page from Table 37 wé

received. We fail to see how the total number of corporate returns which appealed auditor findings, or

the fact that revenue agemts found less than!0 taxpayer retumns needed “no change" lead to mdmect
identification of those taxpayers.

Over many years, continuing through the period that Commissioner Rossotti headed the agency,
the IRS provided similar information to us without redaction. In any event, the question was gettled by
the U.S. federal district court in Long vs U.S. Internal Revenue Service, previously cited, which found
statistical data of this nature is not exempt from disclosure and ordered that the agency must provide
this information to us now without making any redactions. We trust that we will be reoeiving ﬁnure
copies without any. v

In light of the continuing delays we have encountered, we also ask to be assured that the agency
has and is preserving all records we have previously requested so that none have or will be destroyed
before you have a chance to make copies of them for us. As part of this assurance we would appreciate
being advised of the specific steps you have taken to ensure that no destruction of relevant records,
including no destruction of electronic versions, takes place which are encompassed under these FOIA
requests. S e

As we indicated in Friday's telephone call, we also have several questions raised by other parts
of your December 10 letter. To better assist you, we thought it mxght be helpful to provide these details
in writing:

Other AIMS reports. Your letter states that you asked SBSE, LMSB and W& te provide you
with the AIMS, CAR, and IRPCA reports for March 2004. With respect to AIMS, the
agency’s on-line public version of the Internal Revenue Manual at 4.4.27.1 ists quite a number of -
regularly produced AIMS reports. The manual also refers to a more complete listing of AIMS reports
which isn’t available on-line [Exhibit 4.4.27-1]. We submitted & FOIA request last June 3 (#2004~
02334) requesting a complete listing of AIMS reports plus sample copies of each report. As yet this
information has not been fumished to us. Your letter only discusses Table 37 in this series. From the
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manuat descriptions, a tumber of other reports appear directly rejevant. : Please admseus why noneaf, 1

the other AIMS reports were incfuded in your letter. Do other AIMS réports coritain strtistics we:
requested? ’ - A

Scope of ATMS. Your letier seems to suggest that AIMS “only captuies the recommendations
made by examination™ and “would not capture changes made by Appeals officers.”: However, the
Internal Revenue Manual at 8.20.2.2.1 in & section entitled Audir Information Mandgement Sysiem
(AIMS) states: “AIMS maintains a record of a return from the time it enters the Examinatiot stream
and follows it through the Appeals process and - if docketed, unti} finalized by a Tax Court " =
Decision.” The Manuak also contains cxtenisive instructions for the update of the AIMS daabusc:by
Appeals/Counsel.” We find it difficult to understand why an sgency would go to all of the-word of
updating a database to track such examination information yet never generate any reports uSing this

information. We would appreciate sample copies of any reports produced which track. audit outcomes B

through the Appeals process, and if docketed, the Tax Court process. Information on final outcomes —
that is, assessments -~ is included in our FOIA requests. o :

ERIS reports. Your recent letier suggests that ERIS is based upon a different data source than
AIMS. However, the Internal Revenue Manual at 8.20.2.2.2 in a section entitied Enforcement Revenue
Information System (ERIS) states: “ERIS was designed to more accurately measure the results of IRS
enforcement activities and to perform cost and revenue forecasting, ERIS is an "umbpelia” system
which will extract information from two sources — AIMS and master file. ERIS will compare monies
assessed and collected by the various enforcement processes.” e

Your previous letier of September 23, 2004 also indicated that “ERIS permits the IRS 0
generate regular reports on enforcement activity.” However, your December 10 letter states that .

“managers do not routinely receive: copies of any ERIS report.” We are left confused as to what© - '

reports are prepared and who at:IRS then receives these ERIS reports, "We would appreciate being

provided with a complete listing of ERIS reports, sample copies of each, and a listof inidividuals apd: 1+

offices that receive any ERIS report so we can better judge whether ERIS repor

would be useful 16

us. o

Pre-formatted A-CIS reports. Thank you for advising us on the availability of A-CIS reports
used by the SBSE and offering to undertake special programming to adapt these. From the single page
vou enclosed we were unable 10 tell if these reports contain additional information or categories not
already found in AIMS Table 37. Your letter did not indicate how voluminous these reports were. -
Therefore, before deciding, we would appreciate seeing (for a sample time period) completc copies of
cach A-CIS pre-formatted report that is prepared so we can better determine if any of these would be
useful 10 us.

Transactional versus summarized examination databases. In addition, we would like a

¥ We already have a pending FOIA request specifically for this ERIS information. This - -
FOIA requests was submitted after we received your initial FOIA response of September 23, g
2004 telling us the agency didn’t have any reports with figures on audit agsessments, and
informing us that FOIA was therefore not applicable to our requests for such statistics.
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claritication of how the A-CIS report generation process works, as well as any: oﬂmsysm RS
maintains that allow IRS staff to query databases containing information on audits. Many
arganizations wishing to facilitate the use of on-line-querying tools mdthﬂed pre-aggregated-or

summarized files t query against to save processing time. You speak about one of these A-CIS roports - -

“utilizes the information in Table 37". The information in Table 37, of course, has already been
summarized. Does the IRS keep any pre-aggregated information on audits in any databases it

maintains? If so, such databases would be encompassed within aur requests and we would appreciats © -

recciving details on them so that we could better advise whether database copies would be usefal 1o us.

Separate Operating Division Masagement Reporis. - Your September 23, 2004 letter makes
reference to separate “Operating Division’s managemenuepem » Your December: 10 lna;er nyendions

the A-CIS system used by SBSE, but does not discuss any reports prepared just:f ranother "

operating divisions, such as in LMSB or in W&IL Are you planning that your siext letter will cover
these? We would find this information very helpful, and would appreciate receiving copies for a
sample period of each of these additional statistical reports to the extént that they contain any
categories of information that we requested. We trusi that if there are any additional SBSE operating
division management reports you have not mentioned, that thig information will also be included in

your response.

Please don’t hesitate 10 get in touch with us if you have any qncsuons. or we. eau bc of any
assistance in processing these requests. ’I'hc best number to reach us at is (315) 443-3563.

s

N~

o e

e .

Susan B. Long f
Co-Director, TRAC and Associate Professor
Management Information and Decision Sciences
Martin J. Whitman School of Management

v:dBwnham ks - RS
Co-Director, TRAC and Associaté Rcsearch Profeesor <o
S.I.. Newhouse School of Pablic Commmxcat;ons A

Attachment:
Sample of redacted page from Table 37 accompanying your Dec 10, 2004 letter

ce: Frank Keith, Chief, Communications and Liaison
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© - UiS, Department of Justice
Tex Division -
Stesial Lidigation

Wecktnglon, I 20640337 Yelspopur; (103} ST4:4506

Ta: oot 1., Nelson, Beg.
Publje Cirizen Litigstion Oroup

Telephons number:  (202) 388-7724
Telscopier number:  (541)488-9178

From. Gerald A: Rele :
Trial Attcmsy ’I‘ax Dwmcm :

Re: Long:v. IRS

Scott: Here fs the proposed order. Jurey

Nurmibez of pages (including cover sheet): §

The docuonent [RJ ag - v*&u ezrmmisuan eoneam (a) Mmmemn from
she United States (:umnmtm whiich ray be aanfxdancial and/or pnvilepcd Tha
ingarmszion s inidnded only fo¥ the use of cha individual or antiey named oh
shig tranemitied sfiget. 12 yeu ate net m inbended recipient. you sre hereby
notlfiad thar any dizclesurs, copying, dissribucion, &r orher dlsseninmtion of
the cenconts of thig véelagepied lnfermation lz etviesly prahibived, and pay be «
wipletion &f Titie 26 U &.¢., Section 7213, the viclstlon of which is a felony
punighable Ly & fine of up to §8.900.00, imprisenment of up to five Veses, or
borh. If you have received thia telecepy in sryor, pleasd return it by firgt
clags mail to ug Qb tha address o the top of this page, or notdfy ue by
tolaphone impedistaly so Chat wa ohn arrange for e reéturn of the infosmarioa.
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IN THE UNTTED STATES DfSTRiCT COURT FOR THE
WE&TERN QISTRICT OF WASHINGTON

SUSAN B. LONG and
PHILIP H. LONG

Plaintiffs

¥ Civil No. C 24

UNITED STATES :
INTERNAL REVENUE SERV‘OE

Defendant

. e A S A St S i . ,

Congant Order

On January 8, '20081 Fia Susan Laﬁg rioved to enforse & conasnt

order smtered into by Paintff and the Linkted States Internal Revenue

Service, in the above captioned cas Jandorswd by this Court on

July 23, 1876, That order r"eqmred De Bnitio provide copigr of bnameratgd
statigtical repofts fo F'ialnm‘f upon ;ar@pe t -fb?? asiémg #% Defandant

§ rreports‘ Thmugh the Januaryﬁ 2606 motion, Plaidif

audlt information Manegemsnt SVa’cem) Tabie 37 roports
se thely wire "similar reports.” On April 3, 2006, this
tion‘and dirscted Defendant to provide io Plalntiff
coples of Table 37 eports for FY 2002 (o the date of the oner within fourteen
(14) days, and Tuture Tabls 37 reports upen Ft&trtt‘fft’s proper request. Becsu;sa
thers have been changes in the law since this courtendorsed the original
congent order that affects Defendant's legal authorty and capability to provide

cortaln miormation to Plainti, snd becauss Defandent ro Janger craatas any of

2028EWH
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the enurnetated reports, after digeusaion betwesn counsels for Plaintiff and
Defendant, the parties have agreed to this order whick 'méqfﬁu the original
consent order respecting all aspects of the perties’ duﬁes . This order glsc
mordifies the pkrﬂgs‘vdt}ffés as 3ffeciﬁdby zha_Aﬁma;“zags‘ bﬁardit&gﬁég
Defondsnt to provide Plaintif with coples of AIMS Table 37. Accordingly, boih
the July 23, 1878 consent orter and April '3, 2006 count order anforoing it with
raspect to AIMS Table 37 ere modiied as follows:

1, Defendant agrees o provide the follg 'g reports to Plaintit at a

18 raport campiled by

NOUrS per case; am meiu\‘.iens psr Fuii Tfma Empiayes (FY E). Forthe

alternative dlspute mao!uiidrs program s ramﬂ,pmvlae@ recsipts;

closutes; Inventory, ovule tima; and the parcsnt of closed egreed cases.
=R — Thie report provides figutes

for plan versus actual for the belance due and delinguent retwm business

202616148

a&ﬁaa&. baved on adtivity
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results such as: ciosures inventory, cycie tfrne case aging, s‘taﬁingi
preducﬁwty, quality and anfamam.nt actmty o

rapoit provides figuras for liens and levies fwsusd hoth manyally and by

compiter genarated letters for various ACS inventory clgssifitstions,
Fhis raport provides

o

lovel of service,
- rate, accounts

the numbars for tntaf sgslstor callg m‘ww, -
lotal sutormated ca)?-a completisd, tax law: cuetamer o
customer aectracy rats, Telephone Rauting intaractive &
Inforrnation Messages, Primary and Secordary Abahde‘m; Av

Spesd of Angwer data,
! EO Staiys of inventoiily Prolscode (AIME Tablp 50.2 - US

15 of examinations by

gas of exemm p!ans.

pation Summery, by Brogram Anes m*ﬁis
report co ormation regarging inventery, comu!éﬁuns;- indictments,
convietions, sentence and diraot investigative time statistics for Subject
Griminal Investigations by Gi programs and sreas of emphasis.

grd ~ This repott ;imvidés

a8k

the baldnced maasurement meults for the flscal year, antifying bath

a6t

Pags 4
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smployes and customaer satlefaction resulie and quality measurement

00168,
2. It s naither the intent nor the purpose of this order that Defendant be

required to complia In futurs years the enforcement dat desoribed In the
preceding paragraphs i there no fongaf isa busmms putpm o mamtam such

data. In the event Defendant dxs::anrmu&s a raport ligta Mg ag the result of 8

business decision (8.¢.. raorganization of operatin & or furictions, ot

cossation of 8 program), Defendant will provide wiiften notic latntiff within X

3, Plaint? will confinn irwritindEde M¥oasis, beginning [date?]
described In paregraph 1, or thelr

as described in paragraph 2. 1f Plaintiff wants o atter or

ble., Suc;h written notice for & change or éq&_;gmgﬁeﬁn
will occut'encé 2%y © (’3»’ éays;m;refﬁia}anmaf noﬂﬂcéﬁm of continued
intergel. if the wérti o} 4 rewrté @ﬂ:% gltered or Submatituted with litls or no
sdditional burden on Dafenidant, Defandant will aftar or substiute such report of

reports. If the requested altered/substitutad report or raports would significsnily

ncragss the burden on Defendant, then Defendant will consider the requsst and

WpIGIEE
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mzke @ determination of whether g alter or aubsﬂmie such report of tapons i

complianc with a requast s technloalty fesible, wil it interfere with tho

ordinary business af the agency, or will not Impalr tax administration,

For purposes of this Agresment, “significantly incraass the burden”
meang, with regpect 1o electronic format. effors reguiting sdditional programming
or madification of existing software prugrame to producs reparts that are tot
othérwiae resdily reproducible. ﬁb;i_pétﬁbaaa of thig Ammén:; the torm “readily
' @ Freadom of (nformstion Act;

reproducible” means the same as It does undgl
that Is, with respect to slechonic format rd. or regonds that can be
downivaded or transterred intact to @ floppy ater disk (CD). tape, or

sther slectronic tsdium using equipment curentl a use by the ofiice or offices

4, Plaintif o gree that there will be a designated contact
persoa in the S Mﬂﬂ"’s_ tequsest aod provide the listed
roports, as agresd. _ ot With e name and contact
Information for that daa!g ffhin 30 d.ay#cf the 'eﬁtryaqf fhe consent order,

Any written rictics refsranced ifis Agresment can be satisfled by slectronic

mall or facsimile transmission. ‘
5 Defencant is not abligated (o interpret of fumish explanations about
any of the raporté. Defandant ia not at#igmad it gifer, subatitule or supplermant
any of the reports, sxcept éa pmvkié,d I paragraph 3 if Plaintifl desiras to
recaive & spacial report, £.9., & report fhat is already used by (RS manegers o

sdminister the buginess units or not readlly reproducible,” Plaintiff Wil request

2026% 1318
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such apecial repart pursuant 1o 1L.R.C § 8108(b), following the procedures set
forth in Ravenus Procedure 2006-36. ||R.B 200838,

6. The intant of this Agreamarnt e to provide Plaintiff with useful end
meaningful compliance data, whie slimineting Plainti’s need to submit serlal
FOIA requasds, thereby lessening the buéengﬁ&afaﬁéan’t 15 respond 16 such

BYUBSLS.

7. Defendart will redast date ealls of one ¢

AIMS Table 35, 38, 37,

and 38 reports-and monthly sudit stalieldgh Plaintf alsa agrees to refruin from
requestings of the reparts described In pragmphs 1 and 2 at other intet#als.

res that the ahove enyrerated reports will congtiute the

univerdlias enforc ports avallable to Plaintiff ae “similar reports” under

10, As O o i persgranh 2, m%ﬁaér ;:pa%ﬁy wiil attempt to modfy the
terms of {his agreezﬁent._ inchuding the §n€qmem5& thereot, without first
consulting with tha other panty ared negatisting & mogificatian, {{ the pardes
cannot zgres to a mo&li‘:cszzbn of thase terms within 120 days of receipt of notice

from the initiating parly, the parfies will submit to federa! (nonbinding) mediation.

Z0IHEWB : Vage?

res. ui(f » .%-\.8-13
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PuBLIc CITIZEN LUTIGATION GROUP

1600 20TH STREET, N.W.
WASHINGTON, D.C. 20009-1001

(202) 588-1000 -

Fax: (202) 5887795
ScoTT L. NELSON

(202) 5887724
SNELSON@CITIZEN.ORG

January 15, 2008
Via E-Mail

Gerald A. Role

United States Department of Justice
Tax Division

Judiciary Center Building

555 4th Street, N.W.

Washington, DC 20001

Re: Long v. IRS, W.D. Wash No. C 74-724
Dear Jerry:

Susan Long has returned from her visit to China, and she has now had a chance to
review and discuss with me your proposal to amend the Consent Order in the Long v.
IRS litigation in the Western District of Washington. I am sorry that I did not receive the
proposal when you first attempted to send it to me and that I only received it after Ms.
Long had departed on her extended overseas iravels, as we would have been able to
respond much more quickly had she been in the country.

I have confirmed with Ms, Long the understanding that you expressed to me on
the telephone shortly after you sent the proposal—namely, that the information that you
propose to amend the Consent Order to cover is limited to certain information that the
IRS is already providing to Ms. Long without reference to specific FOIA requests.
Although Ms. Long appreciates the IRS’s willingness to provide that information, she is
not willing to discuss substituting that very limited set of information for the IRS’s
obligation to produce records under the Consent Order and under FOIA.

In our view, the IRS’s proposal to amend the Consent Order reflects a complete
misconception of the purpose and effect of the Consent Order, which were to confirm
Ms. Long’s rights to receive non-exempt records of the IRS under FOIA, not to limit those
rights. The Order achieved those ends by identifying a set of types of IRS statistical
records that were not exempt and ordering the IRS to provide them to her on request
rather than to contest their availability under FOIA, as it had done before she brought
her lawsuit against it. The Order in no way required Ms. Long to forgo any of her rights
under FOIA in order to obtain records to which she was entitled, and, indeed, there
would be no basis on which a court could enter such an order.

What you are proposing is very different: It would have the effect, not of
confirming Ms. Long’s rights to non-exempt statistical records under FOIA, but of
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Gerald A. Role
January 15, 2008
Page 2

foreclosing her from exercising those rights in return for the IRS’s provision of an
extremely small subset of the information that is subject to FOIA. Indeed, the IRS’s
proposal would require Ms. Long to forgo altogether her right to receive Table 37, which
the Court has expressly ordered the IRS to produce, as well as other statistical data that
she has requested but that the IRS has not provided even though it falls within the scope
of the existing Consent Order and is not exerpt from disclosure under FOIA. We are
aware of no basis on which a court could impose such an amendment to the Order on
Ms. Long against her wishes, and she is entirely unwilling to consent to it.

Your proposed amended order states that it is based on changes in the law that
have occurred since the original Consent Order was entered. There have, however, been
no changes in the law that justify the changes you propose. Nowhere in FOIA is there
any basis for requiring a requester to forgo access to non-exempt records A through Y
merely in order to obtain non-exempt record Z.

The only change in the law that the IRS has ever pointed to since the entry of the
consent decree in July 1976 is the enactment later in 1976 of 26 U.S.C. § 6103, which
provides for the confidentiality of return information. As an initial matter, it is hard to
understand how legislation passed less than four months after the Consent Order should
suddenly require an amendment to the Order more than 30 years later.

Moreover, we have repeatedly explained that the Haskell Amendment to that
legislation limited the definition of “return information” to exclude information in
statistical compilations such as those at issue here that would not identify particular
taxpayers, and the IRS has not shown even a remote likelihood that the release of the
statistical reports covered by the Consent Order would reveal the identity of any
taxpayer. Thus, the change in the law that the IRS relies upon does not justify redaction
of the statistical reports covered by the Order, and Ms. Long remains unwilling to agree
that the IRS may redact them. Indeed, the court has already found that the IRS failed to
carry its burden on this point and directed that it provide unredacted data unless it was
able to persuade the court to modify the Consent Order. (Of course, even without having
sought, much less obtained, an amendment to the Consent Order, the IRS has been
redacting the reports it has produced to Ms. Long, and we again remind the IRS that its
actions are in direct violation of the Court’s April and August 2006 orders.)

In any event, even if 26 U.S.C. § 6103 justified redaction of the reports covered by
the Consent Order in its existing form, it would in no way justify withholding those
records altogether, and still less could it justify requiring Ms. Long to forgo requesting
and receiving those records and others like them and to accept instead a much smaller
set of materials representing only a tiny fragment of the IRS statistical records that are
subject to FOIA. Thus, if the IRS’s arguments based on § 6103 were meritorious (which,
we again emphasize, they are not), they could at most justify amending the Order to
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permit redaction, not turning it into an instrument for involuntarily cutting off Ms. Long’s
FOIA rights rather than enforcing them.

For these reasons, Ms. Long does not consent to the IRS’s proposed modification
of the Consent Order. Indeed, those modifications would entail such a radical
transformation of the Consent Order, and such a significant impairment both of Ms.
Long’s rights under the Order and her underlying rights under FOIA, that the proposal
does not appear to her to provide any basis for discussions. Nor will Ms. Long accept the
agency’s continued failure to abide by the Consent Order and Judge Pechman’s 2006
orders. We intend to seek further relief from Judge Pechman soon.

Sincerely yours,
/s/
Scott L. Nelson

cc:  Susan B. Long
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